From: Weth, Patricia on behalf of FOIA HQ

To: Weth, Patricia

Subject: FW: FOIA Referral- DOC-NOAA-2022-000667 (CBD)(2021-2022 Renewable Fuel Standards)
Date: Tuesday, March 22, 2022 11:45:15 AM

Attachments: FOIA-Referral-2022-000667- NMFS-to-EPA-18March2022.pdf

2022.02.02 FOIA Request to NMFS RE Renewable Fuel Standards Consultation.pdf
FOIA 2022-000667 NMFS to EPA Refer Index.xlsx
FOIA-Referral-2022-000667-EPA-99-Records.pdf

From: Ellen Sebastian - NOAA Federal <Ellen.Sebastian@noaa.gov>

Sent: Monday, March 21, 2022 10:52 AM

To: FOIA HQ <FOIA_HQ@epa.gov>

Subject: FOIA Referral- DOC-NOAA-2022-000667 (CBD)(2021-2022 Renewable Fuel Standards)

Dear EPA FOIA Officer and Team, this correspondence provides a FOIA referral. Unfortunately | was
not able to provide this to you via FOlAonline 18 March due to a technical issue. Please see
attached and let me know if you have any questions or problems accessing the attachments:

Referral letter

Original request

FOIA refer records pdf portfolio
FOIA refer index excel

Sincerely,
Ellen Sebastian

Ellen Sebastian

FOIA & Records Coordinator
Office of Protected Resources
National Marine Fisheries Services
(301) 427-8485

*Nourish and sustain your sense of joy.*
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UNITED STATES DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric Administration
NATIONAL MARINE FISHERIES SERVICE
Silver Spring, MD 20910

VIA FOlAonline
March 18, 2022

National FOIA Office

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue NW (2310A)
Washington, DC 20460

Re: FOIA Request No. DOC-NOAA-2022-000667
Dear U.S. EPA FOIA Officer:

This correspondence is in regards to referral of a Freedom of Information Act (FOIA) request. The National Oceanic
and Atmospheric Administration (NOAA) received a FOIA request from Ms. Ann Brown, Center for Biological
Diversity (Center) dated February 2, 2022 and submitted to our agency via FOIAonline. The Center requests from the
National Oceanic and Atmospheric Administration (‘NOAA”), National Marine Fisheries Service (‘NMFS”):

“From January 1, 2021 to the date NMFS conducts this search, all letters of concurrence, requests
to initiate consultations, or request to make a determination pursuant to Section 7 of the
Endangered Species Act2 (‘ESA’) from the U.S. Environmental Protection Agency (‘EPA”) on the
2021-2022 Renewable Fuel Standards.”

We located 99 records with EPA equities or interest. Per our governing regulations, 15 CFR § 4.5(b), we are
referring these records to your agency for direct response to the requester. Enclosed you will find the original FOIA
request from Ms. Brown and an index listing details to the referral documents. The index lists our suggested
disclosure to specific withholdings of NMFS equities, any withholding are provided in transparent gray redaction.
Records are provided to you in a pdf portfolio via FOlAonline with terms “EPA” in the title.

The requester has been notified in separate correspondence records were referred to your agency.
Thank you for your attention to this matter. If you have any questions concerning this referral, please contact me at

ellen.sebastian@noaa.gov or nmfs.hg.pr.foia@noaa.gov .

Sincerely,

(W Sebaatzan

Ellen Sebastian
NMFS FOIA Coordinator
Office of Protected Resources
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-~ CENTER for BIOLOGICAL DIVERSITY

February 2, 2022

VIA FOIAONLINE.REGULATIONS.GOV
National Oceanic and Atmospheric Administration
National Marine Fisheries Service

Re: Freedom of Information Act Request: Renewable Fuel Standards ESA Consultation

Dear FOIA Officer:

This is a request under the Freedom of Information Act!, as amended (“FOIA”), from the Center
for Biological Diversity (“Center”), a non-profit organization that works to secure a future for all
species hovering on the brink of extinction through science, law, and creative media, and to
fulfill the continuing educational goals of its membership and the general public in the process.

REQUESTED RECORDS

The Center requests from the National Oceanic and Atmospheric Administration (“NOAA”),
National Marine Fisheries Service (“NMFS”):

From January 1, 2021 to the date NMFS conducts this search, all letters of concurrence,
requests to initiate consultations, or request to make a determination pursuant to Section 7
of the Endangered Species Act? (“ESA”) from the U.S. Environmental Protection Agency
(“EPA”) on the 2021-2022 Renewable Fuel Standards.?

For this request, the term “records” refers to documents, correspondence (including inter and/or
intra-agency correspondence as well as correspondence with entities or individuals outside the
federal government), emails including attachments, letters, notes, recordings, telephone records,
telephone notes, telephone logs, text messages, chat messages, minutes, memoranda, comments,
files, presentations, consultations, biological opinions, assessments, evaluations, schedules,
papers published and/or unpublished, reports, studies, photographs and other images, data
(including raw data, GPS or GIS data, UTM, LiDAR, etc.), maps, and/or all other responsive
records, in draft or final form.

This request is not meant to exclude any other records that, although not specially requested, are
reasonably related to the subject matter of this request. If you or your office have destroyed or

15U.S.C. §552.

216 U.S.C. §§ 1531-1544.

% See “Renewable Fuel Standard Program: Annual Volumes and Percentage Standards,” RIN 2060-AV11, available
at https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202104&RIN=2060-AV11 (last visited Feb. 2,
2022).
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determine to withhold any records that could be reasonably construed to be responsive to this
request, | ask that you indicate this fact and the reasons therefore in your response.

Under the FOIA Improvement Act of 2016, agencies are prohibited from denying requests for
information under FOIA unless the agency reasonably believes release of the information will
harm an interest that is protected by the exemption.*

Should you decide to invoke a FOIA exemption, please include sufficient information for us to
assess the basis for the exemption, including any interest(s) that would be harmed by release.
Please include a detailed ledger which includes:

1. Basic factual material about each withheld record, including the originator, date,
length, general subject matter, and location of each item; and

2. Complete explanations and justifications for the withholding, including the
specific exemption(s) under which the record (or portion thereof) was withheld
and a full explanation of how each exemption applies to the withheld material.
Such statements will be helpful in deciding whether to appeal an adverse
determination. Your written justification may help to avoid litigation.

If you determine that portions of the records requested are exempt from disclosure, we request
that you segregate the exempt portions and mail the non-exempt portions of such records to my
attention at the address below within the statutory time limit.°

The Center is willing to receive records on a rolling basis.

FOIA’s “frequently requested record” provision was enacted as part of the 1996 Electronic
Freedom of Information Act Amendments, and requires all federal agencies to give “reading
room” treatment to any FOIA-processed records that, “because of the nature of their subject
matter, the agency determines have become the subject of subsequent requests for substantially
the same records.”® Also, enacted as part of the 2016 FOIA Improvement Act, FOIA’s Rule of 3
requires all federal agencies to proactively “make available for public inspection in an electronic
format” “copies of records, regardless of form or format ... that have been released to any person
... and ... that have been requested 3 or more times.”’ Therefore, we respectfully request that
you make available online any records that the agency determines will become the subject of
subsequent requests for substantially the same records, and records that have been requested
three or more times.

Finally, agencies must preserve all the records requested herein while this FOIA is pending or
under appeal. The agency shall not destroy any records while they are the subject of a pending

4 FOIA Improvement Act of 2016 (Public Law No. 114-185), codified at 5 U.S.C. § 552(a)(8)(A).
®5U.S.C. § 552(h).

6 1d. § 552(a)(2)(D)(ii)(1).

7'1d. § 552(a)(2)(D)(ii)(11).





request, appeal, or lawsuit under the FOIA.2 If any of the requested records are destroyed, the
agency and responsible officials are subject to attorney fee awards and sanctions, including fines
and disciplinary action. A court held an agency in contempt for “contumacious conduct” and
ordered the agency to pay plaintiff's costs and fees for destroying “potentially responsive
material contained on hard drives and email backup tapes.”® In another case, in addition to
imposing a $10,000 fine and awarding attorneys’ fees and costs, the court found that an Assistant
United States Attorney prematurely “destroyed records responsive to [the] FOIA request while
[the FOIA] litigation was pending” and referred him to the Department of Justice's Office of
Professional Responsibility.°

FORMAT OF REQUESTED RECORDS

Under FOIA, you are obligated to provide records in a readily accessible electronic format and in
the format requested.!! “Readily accessible” means text-searchable and OCR-formatted.*?
Pursuant to this requirement, we hereby request that you produce all records in an electronic
format and in their native file formats. Additionally, please provide the records in a load-ready
format with a CSV file index or Excel spreadsheet. If you produce files in .PDF format, then
please omit any “portfolios” or “embedded files.” Portfolios and embedded files within files are
not readily accessible. Please do not provide the records in a single, or “batched,” .PDF file. We
appreciate the inclusion of an index.

If you should seek to withhold or redact any responsive records, we request that you: (1) identify
each such record with specificity (including date, author, recipient, and parties copied); (2)
explain in full the basis for withholding responsive material; and (3) provide all segregable
portions of the records for which you claim a specific exemption.®* Please correlate any
redactions with specific exemptions under FOIA.

RECORD DELIVERY

We appreciate your help in expeditiously obtaining a determination on the requested records. As
mandated in FOIA, we anticipate a reply within 20 working days.'* Failure to comply within the
statutory timeframe may result in the Center taking additional steps to ensure timely receipt of

8 See Chambers v. U.S. Dept. of Interior, 568 F.3d 998, 1004 (D.C. Cir. 2009) (“[A]n agency is not shielded from
liability if it intentionally transfers or destroys a document after it has been requested under FOIA or the Privacy
Act”).

9 Landmark Legal Found. v. EPA, 272 F. Supp.2d 59, 62 (D.D.C. 2003); see also Judicial Watch, Inc. v. Dept. of
Commerce, 384 F. Supp. 2d 163, 169 (D.D.C. 2005) (awarding attorneys’ fees and costs because, among other
factors, agency’s “initial search was unlawful and egregiously mishandled and ...likely responsive documents were
destroyed and removed”), aff'd in relevant part, 470 F.3d 363, 375 (D.C. Cir. 2006) (remanding in part to recalculate
attorney fees assessed).

10 Jefferson v. Reno, 123 F. Supp. 2d 1, 6 (D.D.C. 2000).

115 U.S.C. § 552(a)(3)(B) (“In making any record available to a person under this paragraph, an agency shall
provide the record in any form or format requested by the person if the record is readily reproducible by the agency
in that form or format.”).

12 See id.

3 1d. § 552(b).

1%1d. § 552(a)(6)(A)(i).





the requested materials. Please provide a complete reply as expeditiously as possible. You may
email or mail copies of the requested records to:

Ann K. Brown

Center for Biological Diversity
P.O. Box 11374

Portland, OR 97211
foia@biologicaldiversity.org

If you find that this request is unclear, or if the responsive records are voluminous, please email
me to discuss the scope of this request.

REQUEST FOR FEE WAIVER

FOIA was designed to provide citizens a broad right to access government records. FOIA’s
basic purpose is to “open agency action to the light of public scrutiny,” with a focus on the
public’s “right to be informed about what their government is up to.”*> In order to provide
public access to this information, FOIA’s fee waiver provision requires that “[d]ocuments shall
be furnished without any charge or at a [reduced] charge,” if the request satisfies the standard.*6
FOIA’s fee waiver requirement is “liberally construed.”*’

The 1986 fee waiver amendments were designed specifically to provide non-profit organizations
such as the Center access to government records without the payment of fees. Indeed, FOIA’s
fee waiver provision was intended “to prevent government agencies from using high fees to
discourage certain types of requesters and requests,” which are “consistently associated with
requests from journalists, scholars, and non-profit public interest groups.”*®

l. The Center Qualifies for a Fee Waiver.

Under FOIA, a party is entitled to a fee waiver when “disclosure of the information is in the
public interest because it is likely to contribute significantly to public understanding of the
operations or activities of the [Federal] government and is not primarily in the commercial
interest of the requester.” 5 U.S.C. § 552(a)(4)(A)(iii). The U.S. Department of Commerce
FOIA regulations that govern NMFS at 15 C.F.R. § 4.11(l) establish the same standard.

Thus, NMFS must consider four factors to determine whether a request is in the public interest:
(1) whether the subject of the requested records concerns “the operations or activities of the
Federal government,” (2) whether the disclosure is “likely to contribute” to an understanding of
government operations or activities, (3) whether the disclosure “will contribute to public

15 NARA v. Favish, 541 U.S. 157, 171 (2004) quoting U.S. Dep 't of Justice v. Reporters Comm. for Freedom of
Press, 489 U.S. 749, 773-74 (1989) (internal quotation and citations omitted).

165 U.S.C. § 552(a)(4)(A)(iii).

17 Judicial Watch, Inc. v. Rossotti, 326 F.3d 1309, 1310 (D.C. Cir. 2003); Forest Guardians v. U.S. Dept. of Interior,
416 F.3d 1173, 1178 (10th Cir. 2005).

18 Ettlinger v. FBI, 596 F. Supp. 867, 872 (D. Mass. 1984) (emphasis added). As one Senator stated, “[a]gencies
should not be allowed to use fees as an offensive weapon against requesters seeking access to Government
information ... .” 132 Cong. Rec. S. 14298 (statement of Senator Leahy).





understanding” of a reasonably broad audience of persons interested in the subject, and (4)
whether the disclosure is likely to contribute “significantly” to public understanding of
government operations or activities.’® As shown below, the Center meets each of these factors.

A. The Subject of This Request Concerns “The Operations and Activities of the
Government.”

The subject matter of this request concerns the operations and activities of NOAA. This request
asks for from January 1, 2021 to the date NMFS conducts this search, all letters of concurrence,
requests to initiate consultations, or request to make a determination pursuant to Section 7 of the
ESA from EPA on the 2021-2022 Renewable Fuel Standards.

This FOIA request will provide the Center and the public with crucial insight into whether the
government consulted pursuant to the ESA on whether the Renewable Fuel Standards program
endangers federally listed species. It is clear that a federal agency’s compliance with federal law
is a specific and identifiable activity of the government, and in this case it is the executive branch
agency of NMFS. Judicial Watch, 326 F.3d at 1313 (“[R]easonable specificity is all that FOIA
requires with regard to this factor”) (internal quotations omitted). Thus, the Center meets this
factor.

B. Disclosure is “Likely to Contribute” to an Understanding of Government Operations
or Activities.

The requested records are meaningfully informative about government operations or activities
and will contribute to an increased understanding of those operations and activities by the public.

Disclosure of the requested records will allow the Center to convey information to the public
about the environmental impact of EPA’s Renewable Fuel Standards program. Once the
information is made available, the Center will analyze it and present it to its 1.7 million members
and online activists and the general public in a manner that will meaningfully enhance the
public’s understanding of this topic.

Thus, the requested records are likely to contribute to an understanding of NMFS’s operations
and activities.

C. Disclosure of the Requested Records Will Contribute to a Reasonably Broad
Audience of Interested Persons’ Understanding of the Environmental Impact of the
Renewable Fuel Standards Program.

The requested records will contribute to public understanding of whether the government’s
actions are consistent with the ESA. As explained above, the records will contribute to public
understanding of this topic.

Activities of NMFS generally, and specifically whether EPA’s Renewable Fuel Standards
program harms federally listed species, are areas of interest to a reasonably broad segment of the

1914, § 4.11(1)(2)(i) — (iv).





public. The Center will use the information it obtains from the disclosed records to educate the
public at large about this topic.?

Through the Center’s synthesis and dissemination (by means discussed in Section II, below),
disclosure of information contained in and gleaned from the requested records will contribute to
a broad audience of persons who are interested in the subject matter.?

Indeed, the public does not currently have an ability to easily evaluate the requested records,
which are not currently in the public domain.?? As the Ninth Circuit observed in McClellan
Ecological Seepage Situation v. Carlucci, “FOIA] legislative history suggests that information
[has more potential to contribute to public understanding] to the degree that the information is
new and supports public oversight of agency operations... .”?3

Disclosure of these records is not only “likely to contribute,” but is certain to contribute, to
public understanding of what conservation efforts are needed for the most vulnerable species that
may be affected by EPA’s program. The public is always well served when it knows how the
government conducts its activities, particularly matters touching on legal questions. Hence, there
can be no dispute that disclosure of the requested records to the public will educate the public
about this topic.

D. Disclosure is Likely to Contribute Significantly to Public Understanding of
Government Operations or Activities.

The Center is not requesting these records merely for their intrinsic informational value.
Disclosure of the requested records will significantly enhance the public’s understanding of
whether EPA fulfilled its duty to consult under the ESA, as compared to the level of public
understanding that exists prior to the disclosure. Indeed, public understanding will be
significantly increased as a result of disclosure because the requested records will help reveal
more about this subject matter.

20 See W. Watersheds Proj. v. Brown, 318 F. Supp.2d 1036, 1040 (D. Idaho 2004) (finding that “WWP adequately
specified the public interest to be served, that is, educating the public about the ecological conditions of the land
managed by the BLM and also how ... management strategies employed by the BLM may adversely affect the
environment”).

2L Ettlinger, 596 F. Supp. at 876 (benefit to a population group of some size distinct from the requester alone is
sufficient); Carney v. Dept. of Justice, 19 F.3d 807, 815 (2d Cir. 1994), cert. denied, 513 U.S. 823 (1994) (applying
“public” to require a sufficient “breadth of benefit” beyond the requester’s own interests); Cmty. Legal Servs. v.
Dep’t of Hous. & Urban Dev., 405 F. Supp.2d 553, 557 (E.D. Pa. 2005) (in granting fee waiver to community legal
group, court noted that while the requester’s “work by its nature is unlikely to reach a very general audience,” “there
is a segment of the public that is interested in its work™).

22 See Cmty. Legal Servs., 405 F. Supp.2d at 560 (because requested records “clarify important facts” about agency
policy, “the CLS request would likely shed light on information that is new to the interested public.”).

2 McClellan Ecological Seepage Situation v. Carlucci, 835 F.2d 1282, 1286 (9th Cir. 1987). In this connection, it is
immaterial whether any portion of the Center’s request may currently be in the public domain because the Center
requests considerably more than any piece of information that may currently be available to other individuals. See
Judicial Watch, 326 F.3d at 1315.

29 ¢





The records are also certain to shed light on NMFS’s compliance with the ESA. Such public
oversight of agency action is vital to our democratic system and clearly envisioned by the
drafters of the FOIA. Thus, the Center meets this factor as well.

1. The Center has a Demonstrated Ability to Disseminate the Requested Information
Broadly.

The Center is a non-profit organization that informs, educates, and counsels the public regarding
environmental issues, policies, and laws relating to environmental issues. The Center has been
substantially involved in the activities of numerous government agencies for over 25 years, and
has consistently displayed its ability to disseminate information granted to it through FOIA.

In consistently granting the Center’s fee waivers, agencies have recognized: (1) that the
information requested by the Center contributes significantly to the public’s understanding of the
government’s operations or activities; (2) that the information enhances the public’s
understanding to a greater degree than currently exists; (3) that the Center possesses the expertise
to explain the requested information to the public; (4) that the Center possesses the ability to
disseminate the requested information to the general public; (5) and that the news media
recognizes the Center as an established expert in the field of imperiled species, biodiversity, and
impacts on protected species. The Center’s track record of active participation in oversight of
governmental activities and decision making, and its consistent contribution to the public’s
understanding of those activities as compared to the level of public understanding prior to
disclosure are well established.

The Center’s work appears in over 5,000 news stories online and in print, radio, and TV per
month, including regular reporting in such important outlets as The New York Times, Washington
Post, The Guardian, Los Angeles Times, and USA Today. Many media outlets have reported on
the plight of endangered and threatened species utilizing information obtained by the Center
from state and federal agencies. In 2021, more than 3.5 million people visited the Center’s
extensive website, viewing pages more than 6.3 million times. In 2021, nearly 2.4 million
actions were completed by more than 1.7 million members and supporters. Three times a year,
the Center sends printed newsletters to more than 89,610 members. More than 606,000 people
follow the Center on Facebook, and there are regular postings regarding the protection of species
at risk of extinction. The Center also regularly tweets to more than 121,000 followers on
Twitter, and has more than 40,000 followers on Instagram. The Center intends to use any or all
of these far-reaching media outlets to share with the public information obtained as a result of
this request. The Center intends to use any or all of these far-reaching media outlets to share
with the public information obtained as a result of this request.

Public oversight and enhanced understanding of NMFS’s duties is absolutely necessary. In
determining whether disclosure of requested information will contribute significantly to public
understanding, a guiding test is whether the requester will disseminate the information to a
reasonably-broad audience of persons interested in the subject.?* The Center need not show how
it intends to distribute the information, because “[n]othing in FOIA, the [agency] regulation, or

2 Carney, 19 F.3d 807.





our case law require[s] such pointless specificity.”? It is sufficient for the Center to show how it
distributes information to the public generally. 1d.

Il. Obtaining the Requested Records is of No Commercial Interest to the Center.

Access to government records, disclosure forms, and similar materials through FOIA requests is
essential to the Center’s role of educating the general public. Founded in 1994, the Center is a
501(c)(3) nonprofit conservation organization (EIN: 27-3943866) with more than 1.7 million
members and online activists dedicated to the protection of endangered and threatened species
and wild places. The Center has no commercial interest and will realize no commercial benefit
from the release of the requested records.

V. Conclusion

For all of the foregoing reasons, the Center qualifies for a full fee waiver. We hope that NMFS
will immediately grant this fee waiver request and begin to search and disclose the requested
records without any unnecessary delays.

If you have any questions, please contact me at foia@biologicaldiversity.org. All records and
any related correspondence should be sent to my attention at the address below.

Sincerely,

%Mu %Z —

Ann K. Brown

Open Government Coordinator

CENTER FOR BIOLOGICAL DIVERSITY
P.O. Box 11374

Portland, OR 97211-0374
foia@biologicaldiversity.org

25 Judicial Watch, 326 F.3d at 1314.
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From: Cathy Tortorici - NOAA Federal

Subject: ON EPA, FWS, and USDA contacts for the RFS

To: Burch, Julia

Cc: Anderson, Brian; Johnson, Hope; Matuszko, Jan; Nesci, Kimberly; Perry, Tracy; Reaves, Elissa; Suarez,
Mark; Craig_Aubrey@fws.gov; Kunickis, Sheryl - OSEC

Sent: January 7, 2021 1:54 PM (UTC-05:00)

Julia -

I spoke to the managers we work with at EPA/FWS/USDA on our pesticides work at our most recent weekly meeting about our call
yesterday.

Here are the folks to contact with questions about crop data/useage from EPA.
Craig will be your contact at FWS.

Sheryl Kunickis of USDA said that USDA is involved in the RFS and they also have data that they share with EPA and us on crop data,
so she wanted to be included as well.

Talk to you soon -

Cathy T.

Cathy Tortorici

Chief, ESA Interagency Cooperation Division
Office of Protected Resources

NOAA's National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

(w) 301.427.8495

(c) 301.602.2193

cathy.tortorici(@noaa.gov
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From: Cathy Tortorici - NOAA Federal

Subject: Re: On getting together to talk about the RFS program
To: Burch, Julia

Sent: January 7, 2021 6:08 PM (UTC-05:00)

Sounds good

Sent from my iPhone

OnlJan 7, 2021, at 5:37 PM, Burch, Julia <Burch.Julia@epa.gov> wrote:

| haven’t heard from FWS. Let me reach out to them tomorrow to see if they want to join our next meeting
(or would prefer a separate intro one) and then we can go from there.

Sound ok?

From: Cathy Tortorici - NOAA Federal <cathy.tortorici@noaa.gov>
Sent: Thursday, January 7, 2021 1:57 PM

To: Burch, Julia <Burch.Julia@epa.gov>

Subject: On getting together to talk about the RFS program

Julia -

Before | get our times together - did you want to send out a google poll and invite EPA/FWS to
that meeting as well?

If not, | will get you some times from my staff for availability in the next few weeks.

Cathy T.

Cathy Tortorici

Chief, ESA Interagency Cooperation Division
Office of Protected Resources

NOAA's National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

(w) 301.427.8495

(c) 301.602.2193

cathy.tortorici@noaa.gov
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From: Burch, Julia

Subject: RE: On getting together to talk about the RFS program
To: cathy.tortorici@noaa.gov
Sent: January 7, 2021 5:37 PM (UTC-05:00)

| haven’t heard from FWS. Let me reach out to them tomorrow to see if they want to join our next meeting (or would
prefer a separate intro one) and then we can go from there.

Sound ok?

From: Cathy Tortorici - NOAA Federal <cathy.tortorici@noaa.gov>
Sent: Thursday, January 7, 2021 1:57 PM

To: Burch, Julia <Burch.Julia@epa.gov>

Subject: On getting together to talk about the RFS program

Julia -

Before | get our times together - did you want to send out a google poll and invite EPA/FWS to that meeting
as well?

If not, | will get you some times from my staff for availability in the next few weeks.

Cathy T.

Cathy Tortorici

Chief, ESA Interagency Cooperation Division
Office of Protected Resources

NOAA's National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

(w) 301.427.8495

(c) 301.602.2193

cathy.tortorici@noaa.gov
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From: Burch, Julia

Subject: RE: ON EPA, FWS, and USDA contacts for the RFS

To: Kunickis, Sheryl - OSEC; cathy.tortorici@noaa.gov

Cc: Hohenstein, William - OCE, Washington, DC; Meyer, Seth - OCE, Washington, DC; Hengst, Benjamin
Sent: January 7, 2021 5:34 PM (UTC-05:00)

Thanks Sheryl and Cathy for making the connection.

The RFS world must be small because | know Bill and Seth as we have worked on a few RFS issues together over the
years. And | can confirm that OTAQ also gets our cropland data from USDA already. But its good to reaffirm that we are
working with right partners at USDA.

Bill, if you’d like to talk more on our Friday call, that works for me. As we shared with NMFS yesterday, we are still in the
early info gathering phase but | am happy to discuss further.

Thanks!

From: Kunickis, Sheryl - OCE, Washington, DC <sheryl.kunickis@usda.gov> On Behalf Of Kunickis, Sheryl - OSEC
Sent: Thursday, January 7, 2021 4:24 PM

To: cathy.tortorici@noaa.gov; Burch, Julia <Burch.Julia@epa.gov>

Cc: Hohenstein, William - OCE, Washington, DC <william.hohenstein@usda.gov>; Meyer, Seth - OCE, Washington, DC
<Seth.Meyer@usda.gov>

Subject: Re: ON EPA, FWS, and USDA contacts for the RFS

Hi Cathy and Julia,
Thank you for connecting us. The contacts for the RFS for USDA are:

e William Hohenstein

e Dr.Seth Meyer
| have cc'd them on this email for convenience.
Thanks,
Sheryl

From: Cathy Tortorici - NOAA Federal <cathy.tortorici@noaa.gov>

Sent: Thursday, January 7, 2021 1:53 PM

To: Burch, Julia <Burch.Julia@epa.gov>

Cc: Anderson, Brian <anderson.brian@epa.gov>; Johnson, Hope <johnson.hope@epa.gov>; Matuszko, Jan
<matuszko.jan@epa.gov>; Nesci, Kimberly <nesci.kimberly@epa.gov>; Perry, Tracy <perry.tracy@epa.gov>; Reaves,

Elissa <reaves.elissa@epa.gov>; Suarez, Mark <suarez.mark@epa.gov>; Craig_Aubrey@fws.gov
<craig_aubrey@fws.gov>; Kunickis, Sheryl - OSEC <Sheryl.Kunickis2 @usda.gov>

Subject: ON EPA, FWS, and USDA contacts for the RFS

Julia -

| spoke to the managers we work with at EPA/FWS/USDA on our pesticides work at our most recent weekly
meeting about our call yesterday.

Here are the folks to contact with questions about crop data/useage from EPA.
Craig will be your contact at FWS.

Sheryl Kunickis of USDA said that USDA is involved in the RFS and they also have data that they share with
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EPA and us on crop data, so she wanted to be included as well.
Talk to you soon -

Cathy T.

Cathy Tortorici

Chief, ESA Interagency Cooperation Division
Office of Protected Resources

NOAA's National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

(w) 301.427.8495

(c) 301.602.2193

cathy.tortorici@noaa.gov

This electronic message contains information generated by the USDA solely for the intended recipients. Any
unauthorized interception of this message or the use or disclosure of the information it contains may violate the law
and subject the violator to civil or criminal penalties. If you believe you have received this message in error, please
notify the sender and delete the email immediately.
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The Renewable Fuel Standard Program
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Overview
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Fuels Provisions in the Clean Air
Act

RFS Basics

Annual RFS RVO Rules
(renewable volume obligation)

Small Refinery Exemptions

Current activities





The Clean Air Act and Fuels

e Within OAR, the Office of Transportation and Air Quality (OTAQ) has responsibility for
implementing vehicle and fuel programs under the Clean Air Act

e Sections 202 — 210, 213-217, 219 of the Act relate to vehicles and engines

e Section 211 of the Act provides EPA with the authority to regulate fuels

— Many parts, including 211(o), which establishes the RFS program, are
Congressional mandates

e Examples of fuel regulations from past 40+ years
— Prohibition on lead in motor gasoline
— Limitations on sulfur levels in gasoline and diesel
— Limitations on toxics (e.g., benzene) in gasoline
— The Renewable Fuel Standard (RFS) program

e The fuels sector: large, decentralized, many stakeholders, very dynamic
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Implementing the RFS Program

Statute directs EPA to implement the RFS program
— Provides key consultation roles for USDA, DOE

EPA finalized “RFS 1” program regulations in 2007 (implementing EPAct 2005), and
“RFS2” regulations in 2010 (implementing EISA 2007)

RFS provisions of the Clean Air Act require that transportation fuel contains specified
volumes of renewable fuels

Current status: EPA is actively implementing the program
— Annual rulemakings to put in place each set of standards as required by law

Regulatory program adjustments to respond to an evolving market
Significant compliance and enforcement activities

Ongoing approval processes for new renewable fuels entering the marketplace,
including GHG lifecycle assessments

Rules and actions are regularly litigated

High visibility program, requires very hands-on management
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People

EPA staff: cross-divisional team within the Office of Transportation and Air Quality
and outside of OAR

Regulatory analysis supporting development of the annual standards
Economic and lifecycle analysis

Environmental impact analysis

RFS program compliance

Office of General Counsel

Enforcement and Compliance Office

Significant engagement with external stakeholders, both within federal government
(USDA, DOE, DOJ) and with states, industry, etc.

Well-organized stakeholder groups with widely varying perspectives

Biofuel producers and agricultural producers; gasoline and diesel refiners and
importers; fuel retailers and marketers; consumer/environmental/anti-hunger

groups; states; Hill
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Four Renewable Fuel Categories (statutory)

Example of Qualifying Renewable
Renewable Fuel Category | Fuel

Cellulosic Biogas from landfills, etc.

Ethanol, gasoline or diesel from
corn stover, switch grass, tree
residues, etc.

Biomass-based diesel Biodiesel and renewable diesel
from soy, canola, waste oils

Advanced biofuel Ethanol from sugarcane, most
biodiesel/renewable diesel

Renewable fuel Ethanol from corn starch, biodiesel
from palm oil

Deliberative - Do Not Cite, Quote, or Distribute

Minimum GHG Lifecycle
Emissions Reduction (relative to
2005 baseline)

60%

50%

50%

20% (unless grandfathered)






Interaction Between the Four Standards

Cellulosic
biofuel (mostly
biogas)

Biomass-Based

Diesel (mostly

biodiesel and
renewable diesel)

Other advanced
(mostly imported
sugarcane ethanol)

Conventional renewable fuel
(mostly corn-ethanol)

N

J

N

N

Advanced biofuel

N

Total renewable fuel

* Items in red are the fuel categories for which standards are set

 Note that there is no standard for conventional renewable fuel
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Statutory Volumes

In billion gallons

“Conventional” (total
renewable minus

osic b 0 hbased Advanced bic advanced)
2009 na 0.5 0.6 11.1 10.5
2010 0.1 0.65 0.95 12.95 12
2011 0.25 0.8 1.35 13.95 12.6
2012 0.5 1 2 15.2 13.2
2013 1 a 2.75 16.55 13.8
2014 1.75 a 3.75 18.15 14.4
2015 3 a 5.5 20.5 15
2016 4.25 a 7.25 22.25 15
2017 5.5 a 9 24 15
2018 7 a 11 26 15
2019 8.5 a 13 28 15
2020 10.5 a 15 30 15
2021 13.5 a 18 33 15
2022 16 a 21 36 15

a: statute sets 1b gal minimum, but EPA may raise requirement
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Fuel Pathways

For a fuel to generate RINs and be used in the program, EPA must first determine that it qualifies
under the statute and regulations

— Feedstock must, for example, meet definition of “renewable biomass”

— Fuel must also meet statutory thresholds for lifecycle GHG emission reductions relative to
petroleum baseline

EPA conducts lifecycle GHG analyses for fuel pathways, including looking at significant indirect
impacts. A fuel pathway is a specific combination of three components: (1) feedstock, (2)
production process and (3) fuel type. Example of a fuel pathway: ethanol produced from corn
starch oil using a dry mill process

EPA has already approved multiple fuel pathways under the program, under all four categories.
See https://www.epa.gov/renewable-fuel-standard-program/approved-pathways-renewable-fuel

Advanced pathways already approved include ethanol made from sugarcane; cellulosic diesel;
cellulosic ethanol made from corn stover; and others.

Many companies continue to petition EPA to approve new pathways, many made with advanced
technologies or with new feedstocks. See https://www.epa.gov/renewable-fuel-standard-
program/pending-petitions-renewable-fuel-pathways
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Compliance Basics

Obligated Parties are refiners or importers of gasoline or diesel

The volumes are converted into 4 different percentages for each standard -- obligated parties
must demonstrate compliance with that percentage standard each year

Obligated Parties must obtain sufficient RINs (Renewable Identification Numbers) for each
category in order to demonstrate compliance

RIN = compliance “credit” for the program; Different RINs (D-Codes) for each type of fuel
RINs are generated when a producer makes a gallon of renewable fuel

RINs are commodities that are tradable

Obligated parties can buy biofuel with RINs attached, or buy separated RINs on the market
After each calendar year, obligated parties retire RINs to EPA to demonstrate compliance

The RIN enables obligated parties to comply without physically producing, blending, or selling
the renewable fuel themselves, allowing the marketplace to be more efficient

Changing the point of obligation has been a major political, technical, and legal battle over
the last few years with multiple pending lawsuits

Program also has other provisions allowing for flexibility in compliance (RIN carryover; deficit carry
forward)

EPA publishes data on RIN generation and compliance online

All RIN transactions must be logged with EPA through an electronic system (EMTS)
Ongoing efforts to enhance data transparency of program
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Annual Volume Rules

e The CAA requires EPA to set the RFS volume requirements annually, in the form of a percentage
standard

— The volume requirements are to be based on the statutory targets, but EISA in some cases

requires, and in other cases authorizes, EPA to adjust the volume requirements using waiver
authorities in statute

— EPA bases the % standards on EIA projections of gasoline / diesel consumption for the next year

— In 2020 EPA began projecting SRE exemptions when calculating the % standards

e Standards are set through a notice-and-comment process
— Provides opportunity for public comment and stakeholder engagement (hearings)

— EISA requires the standards be finalized by November 30t of the year preceding the compliance
year

e The Clean Air Act specifies differing requirements for how the different standards are set

— For example, the CAA explicitly requires that cellulosic standard be set on a projection of

availability. This differs from statutory language relating to the other standards (e.g., advanced,
biodiesel.)
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RIN Prices (OPIS Data)
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Small Refinery Exemptions

e The statute established “temporary” exemptions from RFS volume obligations for small refineries
(< 75,000 crude barrels per day)

— Statutory (EPAct/EISA) exemption for all small refineries through 2010

— Extension possible for 2011-2012 based on DOE study

— Since then, refineries may petition EPA annually for extension of the exemption

— 10t Circuit ruled that extensions must be continuous; this is now before the Supreme Court

— Note: small refineries are different from small refiners; many small refineries are actually
owned by large refiners (e.g., Andeavor, Chevron, Exxon, Phillips 66)

e EPA may grant an extension if it finds that the petitioning small refinery will suffer
“disproportionate economic hardship” from complying with its RFS obligations

— Statute does not define disproportionate economic hardship
— 10t Circuit clarified that the economic hardship must be due to the RFS

e The statute directs EPA to consult with DOE, consider the DOE study and other economic factors,
but authority and responsibility for decisions resides with EPA

— EPA shares all financial information it receives from petitioners with DOE and DOE uses a
scoring matrix to quantify structural, economic, and refinery-specific factors that may
contribute to disproportionate economic hardship

— EPA considers DOE’s recommendation in its evaluation but has not always followed DOE’s
recommendation
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Small Refinery Exemption data

(from website, as of 1/20/21)

Table 1: Exempted Volume of Gasoline and Diesel Each Compliance Ye... Table 2: Summary of Small Refinery Exemption Decisions Each Compliance Year *





Current activity (as of February 2021)

e Decision on 2019 and 2020 SRE petitions

e 2021 and 2022 Annual Volume Rules
— Sets volumes for 2021 and 2022
— Could also include reconsideration of 2020 volumes
— Target for proposal issuance: June 2021
— Target for final rule: November 30, 2021

e 2016 Remand response
e “Set” rule to establish RFS volumes for 2023+

— Target for proposal issuance: November 2021
— Target for final rule: November 2022

e eRINs and other pathway/registration determinations
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The E10 Blendwall

* E10 (gasoline with up to 10% ethanol) can lawfully be used
in all vehicles and engines designed to operate on gasoline.

* 100% utilization of E10 as gasoline in the US has typically
been referred to as the “blendwall”

« To blend additional ethanol beyond 100% utilization of E10
will require the manufacture and sale of higher ethanol
blends like E15 and ES85.

» Currently there are infrastructure and other limitations on
thg volume of E15 and E85 that can be consumed in the
US.

« Retail: ~3,500 retail stations currently equipped to
dispense E85 and 2,300 for E15

* Vehicles: Only certified Flex Fuel Vehicles (FFVs) can
lawfully use E85. There are approximately 10 -12
million FFVs on the road today but they fill on E85
<1% of the time. EPA has prohibited the use of E15 in
MY2000 and older vehicles and all non-road vehicles
and engines.

« Comparatively little E15 being sold 1






The E10 Blendwall (Cont.)

E10 blendwall varies with gasoline demand

— E10 blendwall was approximately 14.3 and 12.4 billion gallons in 2019 and
2020 respectively

— E10 blendwall is projected to be 13.3 and 13.8 billion gallons in 2021 and
2022 respectively

Consequently, ethanol cannot meet the 15 billion gallon
conventional biofuel volume

— Even if all new/rebuilt service stations every year were made E15
compatible, the increased volume would be at approximately 150 mgal

For the last 3+ years, biodiesel, including palm biodiesel from
Malaysia/Indonesia, has increased to fill the void

20
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Volume Waivers/Adjustments

e Statute provides authority to adjust volumes set by Congress as part of annual rule process

— Cellulosic waiver authority
e Must Reduce the cellulosic volume to the projected actual production
— Must take “neutral aim at accuracy” in determining production
e May reduce advanced and total standards by up to the same amount
— General waiver authority

e Allows the Administrator to waive the RFS volumes, in whole or in part, based on a
determination that implementation of the program would severely harm the

economy or environment of a State, a region, or the United States; or based on
inadequate domestic supply

e We have used both authorities in past rules

— Cellulosic authority every year to lower the cellulosic standard
— Cellulosic authority for 2014-20 to lower the advanced and total standards
— General authority for 2014-16 to further lower the total standard

e Use of general waiver authority vacated by court for 2016 standard.

e We have also denied petitions for waiver (requests in 2008, 2012, 2016)
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From: Burch, Julia
Subject: EPA-NMFS-FWS: Reconnecting on TA for RFS

To: Burkholder, Dallas; Machiele, Paul; Michaels, Lauren; Korotney, David; Li, Ryland
(Shengzhi); Hambright, Rosemary; cathy.tortorici@noaa.gov; Nancy Brown-Kobil -
NOAA Federal; Aubrey, Craig; Keith Paul; Karen Myers

Sent: January 26, 2021 10:48 AM (UTC-05:00)

Hello!

As you may know, on Jan 6 EPA and NMFS had a discussion about picking up our TA
conversations from a few years ago. At that meeting we decided to start off with a
RFS 101 to refresh everyone on the basics of the RFS program and some recent
thinking EPA has been doing internally about ESA obligations. Since EPA expects to
work with both FWS and NMFS on these issues, it seemed sensible to invite everyone
to this next conversation.

Materials coming soon.
If you have any questions or concerns, please reach out to me.

Thanks'!

Regards,

Julia Burch

Office of Transportation and Air Quality
U.S. Environmental Protection Agency
202-564-0961 (desk)

202-853-4701 (cell)

(Pronouns: she/her)

Microsoft Teams meeting

Join on your computer or mobile app

Click here to join the meeting<https://teams.microsoft.com/1l/meetup-
join/19%3ameeting Y2UzMTkxNWMtZTIOZi00Y2RhLWEwWZDQtMWIXNMNhMTg2NGI3%40thread.v2/0?
context=%7b%22T1d%22%3a%2288b378b3-6748-4867-acf9-76aacbeca6a’7%$22%2c%$2201d%22%3a
$22439d£f38b-fala-453b-8cla-bb5bfcc76647%22%7d>

Or call in (audio only)

+1 202-991-0477,,7663044974#<tel:+12029910477,,766304497#> United States,
Washington DC

Phone Conference ID: 766 304 4974

Find a local number<https://dialin.teams.microsoft.com/556a4b78-4afd-4fe6-b721-
1d903e8cdaa6?id=766304497> | Reset
PIN<https://mysettings.lync.com/pstnconferencing>

By participating in EPA hosted virtual meetings and events, you are consenting to
abide by the agency's terms of use. In addition, you acknowledge that content you
post may be collected and used in support of FOIA and eDiscovery activities.
Learn More<https://aka.ms/JoinTeamsMeeting> | Meeting
options<https://teams.microsoft.com/meetingOptions/?organizerId=439df38b-fala-453b-
8cla-bb5bfcc76647&tenantId=88b378b3-6748-4867-acf9-
T6aacbecaba7&threadId=19 meeting Y2UzMTkxNWMtZTI0Zi00Y2RhLWEwZDQtMWIxXNmNhMTg2NGI3@t
hread.v2&messageId=0&language=en-US>






From: Cathy Tortorici - NOAA Federal

Subject: Fwd: Sierra Club July NOI

To: Tony Hawkes; Thomas Hooper - NOAA Federal; Ryan DeWitt - NOAA Federal; David Baldwin - NOAA
Federal; Pat Shaw-Allen

Sent: February 18, 2021 12:23 PM (UTC-05:00)

Attached: sc_noi_07142017.pdf

The lawsuit ...

—————————— Forwarded message ---------

From: Michaels, Lauren <Michaels.l auren@epa.gov>
Date: Wed, Dec 20, 2017 at 1:39 PM

Subject: Sierra Club July NOI

To: cathy.tortorici(@noaa.gov <cathy.tortorici(@noaa.gov>, daniel.pollak@noaa.gov <daniel.pollak@noaa.gov>

Cc: Burch, Julia <Burch.Julia@epa.gov>

The July 14, 2017 NOI from Sierra Club is attached.

Thanks,

Lauren

Lauren A. Michaels

Attorney-Advisor

Office of Transportation and Air Quality
U.S. Environmental Protection Agency
2000 Traverwood Dr

Ann Arbor, MI

734.214.4640

michaels.]lauren@epa.gov

Please note that my email has recently changed. Please update your records with this email for future
communications.

Cathy Tortorici
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Chief, ESA Interagency Cooperation Division
Office of Protected Resources

NOAA's National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

(w) 301.427.8495

(c) 301.602.2193

cathy.tortorici(@noaa.gov
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SIERRA
CLUB

FOUNDED 1892

July 14, 2017

VIA ELECTRONIC MAIL AND CERTIFIED MAIL, RETURN RECEIPT REQUESTED

Scott Pruitt, Administrator Chris Oliver, Assistant Administrator for
USEPA Headquarters NOAA Fisheries
1101A 1315 East-West Highway
William Jefferson Clinton Building Silver Spring, MD 20910
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460 Greg Sheehan, Acting Director
U.S. Fish and Wildlife Service
Ryan Zinke, Secretary of the Interior 1849 C Street, N.W.
Department of the Interior Washington, DC 20240

1849 C Street, N.W.
Washington, DC 20240

Benjamin Friedman, Acting NOAA
Administrator

National Oceanic and Atmospheric
Administration

1401 Constitution Avenue, N.W.
Room 5128

Washington, DC 20230

RE: NOTICE OF VIOLATIONS OF THE ENDANGERED SPECIES ACT IN CONNECTION
WITH THE ENVIRONMENTAL PROTECTION AGENCY’S APPROVAL OF
INCREASING VOLUMES OF RENEWABLE FUELS UNDER THE ENERGY
INDEPENDENCE AND SECURITY ACT’S RENEWABLE FUEL STANDARD

Dear Sirs/Madams:

On behalf of Gulf Restoration Network and Sierra Club, I write to provide you with 60
days’ notice of the U.S. Environmental Protection Agency’s (“EPA”) violations of Section 7 of
the Endangered Species Act (“ESA”), 16 U.S.C. § 1536, and its implementing regulations, 50
C.F.R. Part 402.

By failing to initiate and complete consultation with the U.S. Fish and Wildlife Service
(“FWS”) or the National Marine Fisheries Service (NOAA Fisheries or NMFS) in taking several
actions under the Energy Independence and Security Act’s (EISA) Renewable Fuel Standard
(RFS), including but not limited to: 1) setting annual volumetric standards for renewable fuels;
2) reviewing and approving new pathways for renewable fuels using new feedstocks and
advanced technologies; and/or 3) exercising, or failing to exercise, its waiver authority, EPA has
violated its procedural and substantive obligations under ESA Section 7(a)(2), 16 U.S.C. §
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1536(a)(2), to insure that its action(s) is not likely to jeopardize the continued existence of any
endangered species or threatened species or result in the destruction or adverse modification of
critical habitat. Also, EPA has not used the best scientific and commercial data available in
fulfilling the requirements of that paragraph. In addition, EPA is in violation of ESA §7(a)(1),
16 U.S.C. §1536(a)(1), by not carrying out its RFS program for the conservation of endangered
and threatened species. The FWS and NMFS are likewise in violation of these sections of the
ESA and its implementing regulations for not consulting with EPA on these matters, as set forth
more fully below.

If the statutory violations described herein are not promptly and diligently rectified within
the 60-day period commencing with receipt of this letter, Sierra Club and Gulf Restoration
Network intend to file suit in federal district court to seek appropriate legal and equitable
remedies. This notice is provided in fulfillment of the requirements of the citizen suit provision
ofthe ESA, 16 U.S.C. § 1540(g)(2)(A)(1).

L. LEGAL FRAMEWORK
A. THE ENDANGERED SPECIES ACT (ESA)

Congress enacted the Endangered Species Act in 1973 to provide for the conservation of
endangered and threatened fish, wildlife, plants, and their natural habitats.! The ESA imposes
substantive and procedural obligations on all federal agencies with regard to listed and proposed
species and their critical habitats.’

Section 7 of the ESA and its implementing regulations require each federal agency, in
consultation with the appropriate wildlife agency — here, the FWS and NMFS (hereafter “wildlife
agencies”) — to insure that any action authorized, funded, or carried out by the agency is not
likely to (1) jeopardize the continued existence of any threatened or endangered species or (2)
result in the destruction or adverse modification of the critical habitat of such species. 16 U.S.C.
§ 1536(a)(2); 50 C.F.R. § 402.14(a).

“Action” is broadly defined to include actions that may directly or indirectly cause
modifications to the land, water, or air, and actions that are intended to conserve listed species or
their habitat. 50 C.F.R. § 402.02. An action would “jeopardize the continued existence of” a
species if it “reasonably would be expected, directly or indirectly, to reduce appreciably the
likelihood of both the survival and recovery of a listed species in the wild by reducing the
reproduction, numbers, or distribution of that species.” Id. “Destruction or adverse modification”
of critical habitat means “a direct or indirect alteration that appreciably diminishes the value of
critical habitat for both the survival and recovery of a listed species. Such alterations include, but
are not limited to, alterations adversely modifying any of those physical or biological features
that were the basis for determining the habitat to be critical.” /d.

' See id. § 1531. Congress defined “conservation” as “the use of all methods and procedures which are
necessary to bring any endangered species or threatened species to the point at which the measures
provided pursuant to [the Act] are no longer necessary.” Id. § 1532(3).

2 See id. § 1536(a)(1), (@)(2), ()(4); id. § 1538(a); 50 C.F.R. § 402.01.
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For each federal action, the federal action agency — here, EPA — must request from the
wildlife agencies a list of any ESA-listed or proposed species that may be present in the area of
the agency action. 16 U.S.C. § 1536(c)(1); 50 C.F.R. § 402.12. “Action area” is defined by
regulation to be broader than simply the project area: it means “all areas to be affected directly or
indirectly by the Federal action and not merely the immediate area involved in the action.” 50
C.F.R. § 402.02.

If the action agency determines that its proposed action will not affect listed species or
critical habitat, it is not obligated to consult with wildlife agencies. 50 C.F.R. § 402.14. Effects
determinations must be based on the sum of the direct, indirect, and cumulative effects of the
action, added to the environmental baseline and interrelated and interdependent actions. /d. §
402.02 (defining “effects of the action.”). The threshold for triggering consultation is low: if the
action agency determines that its proposed action may affect any listed species or critical habitat,
it must engage in formal or informal consultation with the wildlife agencies. 50 C.F.R. §§
402.13, 402.14; see also Heartwood v. Kempthorne, 302 Fed. Appx. 394, 395 (6th Cir. 2008).

To complete informal consultation, the action agency must determine, with the written
concurrence of the wildlife agencies, that the action is not likely to adversely affect listed species
or critical habitat. 50 C.F.R. § 402.13(a). If the action is likely to adversely affect listed species
or critical habitat, the action agency and wildlife agencies must engage in formal consultation. /d.
§ 402.14. To complete formal consultation if the agency action is not likely to result in jeopardy
or destruction or adverse modification of critical habitat, the wildlife agency must provide the
action agency with a biological opinion, explaining how the proposed action will affect the listed
species or habitat, together with an incidental take statement and any reasonable and prudent
measures necessary to avoid jeopardy. 16 U.S.C. § 1536(b); 50 C.F.R. §§ 402.14(g)- (i). If the
relevant wildlife agency, however, determines that the action is likely to jeopardize the species or
result in the destruction or adverse modification of critical habitat, the agency “shall suggest
those reasonable and prudent alternatives which [it] believes” would not result in jeopardy or
adverse modification. 16 U.S.C. § 1536(b)(3).

The action agency also has a mandatory duty to confer with wildlife agencies on any
actions that are “likely to jeopardize the continued existence of any proposed species or result in
the destruction or adverse modification of proposed critical habitat.” 50 C.F.R. § 402.10(a).
Although prior to final listing or final critical habitat designation, the conference opinion is
advisory, not binding, the conference process “is designed to assist the Federal agency and any
applicant in identifying and resolving potential conflicts at an early stage in the planning
process.” Id.

Throughout the consultation process, the wildlife agencies must use “the best scientific
and commercial data available” to evaluate the impacts the action will have on listed species and
to provide its “biological opinion” whether, as a result of those impacts, the action is likely to
result in jeopardy or destruction of critical habitat. 16 U.S.C. §§ 1536(a)(2) & (b)(3); 50 C.F.R. §
402.14(g). The action agency also has an independent obligation to “use the best scientific and
commercial data available” under Section 7. 16 U.S.C. § 1536(a)(2).





Once the action agency has initiated consultation, Section 7(d) prohibits it from making
“any irreversible or irretrievable commitment of resources with respect to the agency action
which has the effect of foreclosing the formulation or implementation of any reasonable and
prudent alternative measures which would not violate [ESA Section 7(a)(2)]. 16 U.S.C. §
1536(d); 50 C.F.R. § 402.09.

Section 9 of the ESA prohibits any person, including any federal agency, from “taking”
any listed species without proper authorization through a valid incidental take permit. 16 U.S.C.
§ 1538(a)(1)(B); 50 C.F.R. § 17.31(a) (extending the “take” prohibition to threatened species).
The term “take” is statutorily defined broadly as “to harass, harm, pursue, hunt, shoot, wound,
kill, trap, capture, or collect, or to attempt to engage in any such conduct.” 16 U.S.C. § 1532(19).
The definition of “harm” has been defined broadly by regulation as “an act which actually kills
or injures wildlife. Such act may include significant habitat modification or degradation where it
actually kills or injures wildlife by significantly impairing essential behavioral patterns,
including breeding, feeding or sheltering.” 50 C.F.R. § 17.3; see also Babbitt v. Sweet Home Ch.
Of Communities for a Great Oregon, 515 U.S. 687 (1995) (upholding regulatory definition of
harm). Courts have found federal agencies liable for unlawful take of listed species where
agency-authorized activities resulted in the killing or harming of such species. See, e.g.,
Defenders of Wildlife v. Adm’r, Envtl. Prot. Agency, 882 F.2d 1294 (8th Cir. 1989).

B. THE ENERGY INDEPENDENCE AND SECURITY ACT (EISA) AND THE RENEWABLE
FUEL STANDARD (RFS)

The Energy Policy Act 0of2005 (EPAct), which amended the Clean Air Act, created the
national Renewable Fuel Standard program (RFS1). 42 U.S.C. § 7546. RFS1 required reduction
and replacement of petroleum-based transportation fuel, heating oil and jet fuel with a certain
volume of renewable fuel. Under the EPAct, Congress mandated the use of a minimum of 4

billion gallons of renewable fuel in the nation’s gasoline supply in 2006, and increased the
threshold to 7.5 billion gallons by 2012.

The Energy Independence and Security Act of2007 (EISA) further amended the Clean
Air Act by expanding the RFS program (RFS2) in several significant ways. 42 U.S.C. § 7545(0).
RFS2 increased the long-term volume goals for total renewable fuels to 36 billion gallons by
2022, subdivided the total renewable fuel requirement into four categories — total renewable
fuels, advanced biofuels, biomass-based diesel, and cellulosic biofuels — each with explicit
qualifying criteria and standards, and established grandfathering allowances exempting existing
facilities producing renewable fuels from greenhouse gas reduction requirements. 42 U.S.C. §

7545(0)(2)(B)(1)(1),IL),(IIL),(IV).

Under RFS2, EPA determines whether a fuel qualifies as a renewable fuel based on
statutory and regulatory criteria and determines the annual volume mandate for each category of

biofuel. 42 U.S.C. § 7545(0)(2)(A)(i).” Each fuel is subject to biomass feedstock criteria as well
as a minimum lifecycle greenhouse gas emission reduction threshold as compared to the

* EPA conducts public notice and comment with each of these agency actions.
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lifecycle greenhouse gas emissions of the 2005 petroleum based fuels that it replaces. 42 U.S.C.
§ 7545(0)(1)(C).

The RFS further defines the four categories of renewable fuels as follows:

» Total renewable fuel — These biofuels are required to reduce
lifecycle GHG emissions by at least 20% relative to conventional
fuels to qualify as a renewable fuel. Most biofuels, including corn-starch
ethanol from new facilities, qualify for this mandate. However,
the volume of corn-starch ethanol included in the RFS was capped
at 13.8 billion gallons in 2013, but grew to 15 billion gallons by 2015 and
became fixed thereafter.

» Advanced biofuels — Advanced bio fuels must reduce lifecycle GHG
emissions by 50% to qualify. A subcomponent of the total
renewable fuels mandate. Corn-starch ethanol is expressly excluded
from this category. Potential feedstock sources include grains
such as sorghum and wheat. Imported Brazilian sugarcane ethanol,
as well as biomass-based biodiesel and biofuels from cellulosic
materials (including non-starch parts of the corn plant such as the
stalk and cob) also qualify. The total advanced bio fuel mandate for
2013 was 2.75 billion gallons (ethanol equivalent) but increases to 21 billion
gallons by 2022.

* Cellulosic and agricultural waste-based biofuel — Cellulosic bio fuels
must reduce lifecycle GHG emissions by at least 60% to qualify.
Cellulosic biofuels are derived from cellulose, hemicellulose, or
lignin. This includes cellulosic biomass ethanol as well as any
biomass-to-liquid fuel such as cellulosic gasoline or diesel. The
mandate requires 100 million gallons in 2010 and grows to 16 billion gallons in
2022, however, EPA has subsequently lowered the RFS mandate
for this category using its waiver authority.

» Biomass-based biodiesel — Any diesel fuel made from biomass
feedstocks (including algae) qualifies, including biodiesel
(mono-alkyl esters) and non-ester renewable diesel (e.g., cellulosic
diesel). The lifecycle GHG emissions reduction threshold is 50%.
EPA established the 2013 mandate at 1.28 billion gallons (actual volume).





The mandate grew from 0.5 billion gallons in 2009 to 1 billion gallons in 2012."

Importantly, there is no statutory volume requirement for "conventional" bio fuel which
are the biofuels that do not qualify as “advanced biofuels,” i.e., corn-based ethanol, and are
included as part of the “total renewable fuels” category. Conventional volumes are calculated by
subtracting “advanced biofuels” from “total renewable fuels”.

EPA also reviews and approves new pathways for fuels using new feedstocks and
advanced technologies to meet the RFS2. 40 C.F.R. 80 § 1416. Regulated parties must
demonstrate compliance with the Program on an annual basis by obtaining sufficient “renewable
identification numbers” (RINs), which are the credits generated when fuel is produced that
reflect the volume and renewable composition of each gallon of renewable fuel. 40 C.F.R. 80 §§
1125,1126.

In setting the annual volumetric standard for each biofuel category and corresponding
compliance percentages for regulated parties, 42 U.S.C. § 7545(0)(3)(B)(i), EPA is guided by
targets set out in the statute. However, EPA has specific authority to waive RFS volumes, in
whole or in part, (1) if there is inadequate domestic supply, or (2) if “implementation of the
requirement would severely harm the economy or environment of a State, a region, or the United
States.” 42 U.S.C. § 7545(0)(7)(A). To date, EPA has only exercised its waiver authority based
on an insufficient domestic supply.”

* Schnepf & Yacobucci, Congressional Research Service, Renewable Fuel Standard: Overview and
Issues, available at: https://www.ifdaonline.org/IFDA/media/I[FDA/GR/CRS-RFS-Overview-Issues.pdf
(Mar. 14, 2013).

> U.S. Environmental Protection Agency Office of Inspector General, “EPA Has Not Met Certain
Statutory Requirements to Identify Environmental Impacts of Renewable Fuel Standard,” (Aug. 18, 2016)
at 2 (hereafter IG Report).
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The following table shows Congressional renewable fuel volume targets set out in EISA
through 2022.°

Volume Standards as Set Forth in EISA

Year Cellulosic g:::; 5 Advanced Total "Conventional"
Biofuel Diesel Biofuel Renewable Fuel Biofuel
2009 NA 0.5 0.6 11.1 10.5
2010 0.1 0.65 0.95 12.95 12.0
2011 0.25 0.8 1.35 13.95 12.6
2012 0.5 1.0 2.0 15.2 13.2
2013 1.0 * 2.75 16.55 13.8
2014 1.75 * 3.75 18.15 14.4
2015 3.0 * 5.5 20.5 15.0
2016 4.25 * 7.25 22.25 15.0

6 U.S. Environmental Protection Agency, Renewable Fuel Standard Program, Overview for Renewable

Fuel Standard, found at: https://www.epa.gov/renewable-fuel-standard-program/overview-renewable-
fuel-standard.
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Volume Standards as Set Forth in EISA

Year Cellulosic E;OSI:; 5% Advanced Total "Conventional"
Biofuel . Biofuel Renewable Fuel Biofuel
Diesel
2017 5.5 * 9.0 24.0 15.0
2018 7.0 * 11.0 26.0 15.0
2019 8.5 * 13.0 28.0 15.0
2020 10.5 * 15.0 30.0 15.0
2021 13.5 * 18.0 33.0 15.0
2022 16.0 * 21.0 36.0 15.0

*statute sets 1 billion gallons minimum, but EPA may raise requirement






The following table shows EPA’s annual renewable fuel volume requirements

promulgated for 2014 through 2017, and the 2018 standard set for biomass-based diesel.” The
standards demonstrate an increase of 1.2 billion gallons between 2016 and 2017 alone — a 6%

increase.
Renewable Fuel Volume Requirements for 2014-2018
2014 2015 2016 2017 2018
Cellulosic biofuel (million gallons) 33 123 230 311 n/a
Biomass-based diesel (billion gallons) 1.63 1.73 1.9 2.0 2.1
Advanced biofuel (billion gallons) 2.67 2.88 3.61 4.28 n/a
Renewable fuel (billion gallons) 16.28 16.93 18.11 19.28 n/a
IL. ETHANOL GROWTH RESULTING FROM INCREASED RENEWABLE FUEL VOLUME

MANDATES HAVE RESULTED IN SIGNIFICANT LAND CONVERSION AND IMPACTS TO
ECOSYSTEMS AND HABITAT

Although the push for renewable fuels in creating the RFS was well intentioned — to
secure energy independence, reduced greenhouse gas emissions and other harmful pollution and
to spur economic development in rural America — the policy’s drive to increase plant-based fuels
has had unanticipated impacts on our land, water, and wildlife habitat. The statutory requirement
to increase renewable fuels and EPA’s corresponding annual standards that have steadily
increased renewable fuel volumes have led to significant ethanol growth across America’s
landscape. By 2015 and continuing through 2022, the law’s renewable fuel targets suggest
annual corn ethanol volumes of 15 billion gallons. Accordingly, EPA’s most recent 2017
vo lumetric standards set ethanol volumes at 15 billion gallons. 81 Fed. Reg. 89746 (Dec. 12,
2016). In addition, the law sets targets for increasing volumes of “advanced” biofuels derived
from other feedstocks to total 21 billion gallons by 2022. 42 U.S.C. § 7545(0). Even though
advanced biofuel development has not kept pace with statutory targets, prompting EPA to
exercise its waiver authority and set annual advanced bio fuel standards at levels below the

7 U.S. Environmental Protection Agency, Renewable Fuel Standard Program, Final Renewable Fuel
Standards for 2017, and the Biomass-Based Diesel Volume for 2018, found at:
https://www.epa.gov/renewable-fuel-standard-prograny/final-renewable-fuel-standards-2017-and-
biomass-based-diesel-volume.
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statutory target, ethanol growth has kept pace with targets. In fact, its growth has gone
unchecked, causing significant negative impacts in return for arguably uncertain carbon

reduction benefits.®

The policy has propelled historically high levels of corn production for ethanol. Over 97
percent of biofuels produced in the United States are derived from corn and there is little
potential to spur growth of new fuels from other feedstocks.” To meet federal mandates,
approximately 40 percent of the U.S. corn crop is diverted to biorefineries for fuel production
(up from 9 percent in 2001).'" At more than 90 million acres, corn production dominates the
agricultural landscape. '

Farmers have achieved increased corn productivity for ethanol through various methods.
On lands already under cultivation, farmers are changing crop rotations in favor of consecutive
years of corn, double-cropping, increasing chemical fertilizer and pesticide application to
maximize crop density. In addition, farmers have brought large new swaths of land under
cultivation for the first time causing the elimination of valuable ecosystems. '*

A University of Wisconsin study found overall land conversion of 7.3 million acres into
crop land from 2008 to 2012, the first four years of the expanded renewable fuel mandate.
Much of these lands were comprised of grassland, wetlands and forest that had not been cropland
for more than 20 years. The greatest total expansion was concentrated in the Dakotas, along the
border of Southern lowa and Northern Missouri, and in the Western parts of Kansas, Oklahoma,
and the Texas panhandle.'® Studies in the “corn belt” states found conversion of more than 1.3
million acres of grassland into corn or soy crops between 2006 and 2011."° Expansion also
occurred in the Western Plains from South Dakota to New Mexico, which traditionally have not
been locations suitable for agriculture. Northern Minnesota, Wisconsin, Southern Missouri,

¥ David DeGennaro, National Wildlife Federation, Fueling Destruction: The Unintended Consequences of
the Renewable Fuel Standard on Land, Water, and Wildlife, (2016), available at:
http://www.nwf. org/~/media/PDFs/Education-Advocacy/Fueling-Destruction Final.ashx (hereafter
DeGennaro).
’Id. at 6.
"% 1d. Tt should be noted that the use of dried distillers grain — a byproduct of ethanol production — as
livestock feed reduces ethanol’s overall impact. U.S. Department of Agriculture & Economic Research
1Slervice. http://www.ers.usda.gov/topics/crops/corn/background.aspx.

Id.
“Id. at3.
B Lark, T.J., Salmon, J.M. & Gibbs, H.K. Cropland expansion outpaces agricultural and biofuel polices in
the United States, Environmental Research Letters, Vol. 10, 044003 (2015); DeGennaro at 7. “Taking
into account other land use fluctuations during that time, the net expansion was 2.9 million acres of
cropland — an area larger than the state of Massachusetts. However, this is likely an underestimate since
the study evaluated only parcels of land 15 acres or greater in size, leavening out smaller areas converted
along the periphery of existing fields.”
"“Tyler J Lark et al 2015 Environ. Res. Lett. Vol. 10, 044003 (2015).
" Wright, C.K. & Wimberly, M.S. Recent land use change in the Western Corn Belt threatens grasslands
and wetlands. Proceedings of the National Academy of Sciences, Vol. 110, 4134-4139 (2013).
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Eastern Oklahoma, and parts of the Appalachians experienced conversion along forest
boundaries. A recent study on land conversion in Michigan, Minnesota and Wisconsin between
2008 and 2013 documents a loss of 2 million acres, or a 37% loss of non-agricultural open space.
At the same time corn acreage in those states increased by 36 percent.'®

Certain parts of the country identified as “hot spots” due to intense land conversion are of
particular concern because they serve as particularly unique and valuable habitat for wildlife,
such as the Prairie Pothole Region wetlands of the Upper Midwest which function as the primary
North American breeding ground for ducks and other waterfowl.'” In this region land conversion
to corn and soy steadily increased between 2006 and 2012, with the region experiencing a 27
percent increase in corn and soy acreage between 2010 and 2012 alone. The total acreage was

equivalent to an area larger than the state of Connecticut.'®

The University of Wisconsin study also determined that the majority of the landscapes
lost as a result of the RFS are grasslands, including native prairie, pasture, and federal
Conservation Reserve Program lands, accounting for 77 percent of new farmland. One-quarter of
these grasslands, which were in grass for more than 20 years are known for their high value for
wildlife and carbon sequestration. " In addition, forest lands comprised three percent of new
cropland while wetlands comprised two percent of new cropland.”® Of particular concern is the
loss of grassland immediately surrounding wetlands, which, like wetlands, serve the critical
function of providing habitat and food for nesting waterfowl and other species.”’ Ethanol
production has also wiped out other uniquely important ecosystems, including marginal lands at
the edge of existing cropland supporting pollinators like bees and monarch butterflies, and buffer
strips along waterways that filter polluted farm runoff before depositing into waterways that
serve as drinking water sources and support aquatic species. >

Corn production’s expansion, in large part, can be attributed to the RFS’s
Congressionally-mandated use of corn ethanol in transportation fuels. > There is a body of
evidence demonstrating that the RFS mandate, particularly corn-based ethanol and soy-based
biodiesel, at increasing rates, has directly contributed to the large scale destruction of sensitive

'® Mladenoff, D.J., Sahajpal, R., Johnson, C.P. & Rothstein, D.E. Recent Land Use Change to Agriculture
in the US Lake States: Impacts on Cellulosic Biomass Potential and Natural Lands. PloS one, Vol. 11,
e0148566 (2016).
" DeGennaro at 3.
'® Johnston, C.A. Agricultural expansion: land use shell game in the US Northern Plains. Landscape
ecology, Vol. 29, 81-95 (2014).
Z Tyler J Lark et al 2015 Environ. Res. Lett. Vol. 10, 044003 (2015).

1d.
' Wright, C.K. & Wimberly, M.S. Recent land use change in the Western Corn Belt threatens grasslands
and wetlands. Proceedings of the National Academy of Sciences, Vol. 110, 4134-4139 (2013).
* DeGennaro at 4.
> 1d.
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and critical natural areas and ecosystems.>* Despite clear documentation, EPA has refused to
implement land conversion protections built into the law. EPA does not directly request
information from ethanol producers to verify that their feedstock originated on eligible land.
EPA instead has established an “aggregate compliance” approach that compares total cropland
each year to the total that existed in 2007 and if a certain threshold is exceeded, the agency
would investigate and determine if additional measures are necessary. However, EPA has never
taken action or made efforts to reign in producers responsible for land conversion despite clear
evidence of land clearing for corn production.”

111 ENDANGERED SPECIES ACT LISTED SPECIES AND DESIGNATED CRITICAL HABITAT
MAY BE AFFECTED BY EPA’S POLICY OF UNABATED LAND USE CHANGE UNDER THE
RENEWABLE FUEL STANDARD

Dramatic land conversion that has occurred, largely as a result of the RFS ethanol
mandate, has had adverse impacts on habitat and the species that depend on these ecosystems.
The loss of natural areas to cultivation has resulted in direct mortality to species as well as loss of
seasonal habitat provided by grasslands for spring nesting, brooding, fawning cover, loss of
winter food and cover.?® Expansion of corn and soybean production has been identified as the
greatest source of wetland loss in the North and South Dakota Prairie Pothole Region, which
produces more than 60 percent of the country’s total duck population.®’ The expansion of corn
agriculture in particular also has significantly affected waterfowl, grassland birds, monarch
butterflies, bees, other native pollinators, and mammals.® Adding to the loss of habitat for
diverse species is the push toward intensively managed monocultures under the RFS rather than
a diversity of vegetation.*

In addition, widespread cultivation of corn for ethanol has significant impacts on water
quality and aquatic habitat. Corn production is associated with high levels of nutrient loss and
soil erosion, leading to contamination of water supplies.>® Corn, as opposed to other bio fuel
crops, requires the highest level of fertilizer and pesticide application resulting in higher runo ff

*d.

¥ Id. at 12; U.S. Department of Agriculture & Farm Service Agency. Crop Acreage Data,
https://www.fsa.usda.gov/news-room/efoia/electronic-reading-room/frequently-requested-
information/crop-acreage-data/index. (USDA reported an increase in planted acres of commodity crops
from 242.6 million in 2007 to 249 million in 2013, and the conversion of almost 400,000 acres of non-
cropland to cropland over between 2011 and 2012. Studies also have confirmed that the dramatic increase
in corn production and associated land conversion are the result of the RFS, with conversion rates after
passage of the RFS in 2007 at nine times higher than the years prior.)

* DeGennaro at 13.

7 1d.

*Id. at 14.

*Id. at 15.

* DeGennaro at 16.
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from fields into waterways.”' Ethanol production, which is largely sourced by corn grown in the
Mississippi River watershed and Great Lakes Basin, places the largest burden of potential water
quality impacts on the Great Lakes and the Gulf of Mexico.”* Recent land conversion studies
demonstrate that conversion from pasture to corn leads to increased sediments yields of up to
127 percent.>

Excessive nutrient runoff from more intensive agriculture have led to severe algal blooms
in water bodies including the Great Lakes. The majority of land in the Mississippi River
watershed, which drains into the Gulf of Mexico, is farmland. Massive land based nutrient runoff
into rivers and streams that flow into the Mississippi River and ultimately drain into the Gulf of
Mexico is the largest contributor to the documented hypoxic area known as the “Dead Zone.” **
Located at the mouth of the Mississippi in the Gulf, the Dead Zone threatens marine habitat on
an enormous scale. In fact, studies show that addressing the annual Dead Zone to improve
conditions for marine life is practically impossible under the current RFS volume mandates,
without huge shifts in food production.*®

This phenomenon is described by NOAA:

Scientists have found this year’s [2015] Gulf of Mexico dead zone — an area of
low to no oxygen that can kill fish and marine life — is, at 6,474 square miles,
above average in size and larger than forecast by NOAA in June. The larger than
expected forecast was caused by heavy June rains throughout the Mississippi
River watershed.

*! National Research Council & Committee on Economic and Environmental Impacts of Increasing
Biofuels Production. Renewable fuel standard: potential economic and environmental effects of US
biofuel policy.(National Academies Press, 2011); Housh, M., M. Khanna & Cai, X. Mix of First and
Second Generation Biofuels to meet Multiple Environmental Objectives: Implications for Policy as a
Watershed Scale. Water Economics and Policy, Vol. 1,26 (2015).

32 Wallander, S., Claassen, R. &Nickerson, C. The ethanol decade: an expansion of US corn production,
2000-09. USDA-ERS Economic Information Bulletin (2011); U.S. Congressional Budget Office. The
Renewable Fuel Standard: Issues for 2014 and Beyond. Report No. 45477, (Congressional Budget Office,
Washington, DC, 2014).

3 Shao, Y., Lunetta, R.S. Macpherson, A.J., Luo, J. &Chen, G. Assessing sediment yield for selected
watersheds in the Laurentian great lakes basin under future agricultural scenarios, Environmental
management, Vol. 51, 59-69 (2013).

3 Joyce, Christopher. 2010. “Massive 'Dead Zone' Threatens Gulf Marine Life” (radio report). National
Public Radio, Morning Edition Transcript, available at
www.npr.org/templates/story/story.php?storyld=128946110.

* Donner, S.D. & Kucharik, C.J. Corn-based ethanol production compromises goal of reducing nitrogen
export by the Mississippi River. Proceedings of the National Academy of Sciences,Vol. 2015, 4513-4518
(2008).

 Donner, S. D. & Kucharik, C. J., Corn-based ethanol production compromises goal of reducing
nitrogen export by the Mississippi River, Proceedings of the National Academy of Sciences, Vol. 105,
4513- 4518 (2008)
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The measured size this year — an area about the size of Connecticut and Rhode
Island combined — is larger than the 5,052 square miles measured last year,
indicating that nutrients from the Mississippi River watershed are continuing to
affect the nation’s coastal resources and habitats in the Gulf. The size is larger
than the GulfofMexico/MississippiRiverWatershedNutrientTaskForce (Hypoxia
Task Force) target of 1,900 square miles.

The hypoxic zone off the coast of Louisiana and Texas forms each summer
threatening the ecosystem that supports valuable commercial and recreational
Gulf fisheries. NOAA-funded research in the past decade shows hypoxia results
in habitat loss, displacement of fish (including shrimp and croaker) from their
preferred areas, and a decline in reproductive ability in some species.>’

An article, entitled “Corn boom could expand ‘dead zone’ in Gulf,” summarizes the
contribution of corn ethanol production to the Dead Zone:

JEFFERSON.Iowa — Because of rising demand for ethanol, American farmers
are growing more corn than at any time since World War II. And sea life in the
Gulf of Mexico is paying the price.

The nation's corn crop is fertilized with millions of pounds of nitrogen-based
fertilizer. And when that nitrogen runs off fields in Corn Belt states, it makes its
way to the Mississippi River and eventually pours into the Gulf, where it
contributes to a growing "dead zone" — a 7,900-square-mile patch so depleted of
oxygen that fish, crabs and shrimp suffocate.

The dead zone was discovered in 1985 and has grown fairly steadily since then,
forcing fishermen to venture farther and farther out to sea to find their catch. For
decades, fertilizer has been considered the prime cause of the lifeless spot.

With demand for corn booming, some researchers fear the dead zone will expand
rapidly, with devastating consequences.

"We might be coming close to a tipping point," said Matt Rota, director of the
water resources program for the New Orleans-based Gulf Restoration Network,
an environmental group. "The ecosystem might change or collapse as opposed to
being just impacted."

Environmentalists had hoped to cut nitrogen runoff by encouraging farmers to
apply less fertilizer and establish buffers along waterways. But the demand for the

3TNOAA, “2015 Gulf of Mexico dead zone ‘above average’,” (Aug 4, 2015), available at
http://www.noaanews.noaa.gov/stories2015/0804 15-gulf-of-mexico-dead-zone-above-average.html
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corn-based fuel additive ethanol has driven up the price for the crop, which is
selling for about $4 per bushel, up from a little more than $2 in 2002.

That enticed American farmers — mostly in lowa, Illinois, Minnesota, North
Dakota and South Dakota — to plant more than 93 million acres of corn in 2007,
the most since 1944. They substituted corn for other crops, or made use of land
not previously in cultivation.

Corn is more "leaky" than crops such as soybean and alfalfa — that is, it absorbs
less nitrogen per acre. The prime reasons are the drainage systems used in corn
fields and the timing of when the fertilizer is applied.

The Environmental Protection Agency estimates that up to 210 million pounds of
nitrogen fertilizer enter the Gulf of Mexico each year. Scientists had no
immediate estimate for 2007, but said they expect the amount of fertilizer going
into streams to increase with more acres of corn planted.

"Corn agriculture practices release a lot of nitrogen," said Donald Scavia, a
University of Michigan professor who has studied corn fertilizer's effect on the
dead zone. "More corn equals more nitrogen pollution."

Farmers realize the connection between their crop and problems downstream, but
with the price of corn soaring, it doesn't make sense to grow anything else. And
growing corn isn't profitable without nitrogen-based fertilizer.

"I think you have to try to be a good steward of the land," said Jerry Peckumn,
who farms corn and soybeans on about 2,000 acres he owns or leases near the
Iowa community of Jefferson. "But on the other hand, you can't ignore the price
of corn."

Peckumn grows alfalfa and natural grass on the 220 or so acres he owns, but said
he cannot afford to experiment on the land he rents.

The dead zone typically begins in the spring and persists into the summer. Its size
and location vary each year because of currents, weather and other factors, but it
is generally near the mouth of the Mississippi.>®

The Dead Zone impacts endangered and threatened species such as the Gulf sturgeon,
Loggerhead turtle and Sperm whale. The huge influx of nutrients such as nitrogen and
phosphorous cause massive phytoplankton blooms leading to a large increase in zooplankton that
feed on phytoplankton. Large amounts of dead phytoplankton and zooplankton waste then
accumulates on the seafloor, burying bottom dwellers and prey for larger fish and mammals that

* Environment on NBC News.com, “Corn boom could expand ‘dead zone’ in Gulf,” (Dec. 17, 2007),
available at: http://www.nbcnews.com/id/22301669/ns/us_news-environment/t/corn-boom-could-expand-
dead-zone-gulf/#. WUrSE7i2aSo.
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frequent these waters for food, nesting and raising young. The decomposition of plankton matter
depletes the oxygen in the area faster than it can be replaced, causing the large hypoxic Dead
Zone.” Although the federal government promised to find ways to reduce the flow of nutrients
almost 20 years ago, average nutrient loads continue to rise to record levels and the “Dead Zone”
becomes more expansive every year, nearly doubling its size since the 1980s.* The Dead
Zone’s inhospitable conditions are threatening federally listed species and may be impairing
essential behavioral patterns such as breeding, feeding or sheltering.

Overall, the impacts described above are taking a toll on sensitive and vulnerable species,
many of which are federally listed as threatened or endangered under the Endangered Species
Act. Specifically, there are numerous listed species with designated critical habitat in regions in
which land conversion is taking place due to corn production growth for ethanol. Species that
have experienced direct and/or indirect impacts from land conversion occurring in critical habitat
areas or in areas near designated critical habitat may include, but are not limited to:

Pipingplover (Charadrius melodus):

The piping plover is a small shorebird that nests in the three separate geographic
populations in the U.S.: the Great Plains states, the shores of the Great Lakes, and the shores of
the Atlantic coast. Birds from all populations winter on the southern Atlantic and Gulf coasts in
the U.S. The Piping plover is listed as endangered in the Great Lakes region and threatened
elsewhere.*' Critical habitat for the bird located in North Dakota may be directly or indirectly
impacted by land conversion.

WhoopingCrane (Grus Americana):

The Whooping Crane, named for its whooping sound, is the tallest North American
species of bird. It has a lifespan of 22 to 24 years in the wild. It is endangered. By 1941, the bird
was pushed to the brink of extinction to just 21 wild birds due to unregulated hunting and loss of
habitat. In 2003, there were about 153 pairs of whooping cranes. Conservation efforts have led to
limited recovery.** Recent land conversion has likely occurred within the Whooping Crane’s
critical habitat.

* National Oceanic and Atmospheric Administration (NOAA). 2009a. “Dead Zones. Hypoxia in the Gulf
of Mexico,” (factsheet) at 1-2, available at
http://www.noaanews.noaa.gov/stories2009/pdfs/new%20fact%20sheet%20dead%20zones_final.pdf.

* Joyce, Christopher. 2010. “Massive 'Dead Zone' Threatens Gulf Marine Life” (radio report). National
Public Radio, Morning Edition Transcript, available at
www.npr.org/templates/story/story.php?storyld=128946110.

1 U.S. Fish and Wildlife Service, Piping Plover, August 2016,

https://www.fws. gov/Midwest/endangered/pipingplover/index. html.

“2U.S. Fish and Wildlife Service, North Florida Ecological Services Office, Species Status and Fact
Sheet: Whooping Crane, June 2016, https://www.fws.gov/northflorida/whoopingcrane/whoopingcrane-
fact-2001.htm.
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Topekashiner (Notropis topeka):

The Topeka shiner is a small minnow that can be found in prairie streams in parts of
Iowa, Kansas, Minnesota, Missouri, and Nebraska. The fish is listed as endangered. Its survival
is threatened by habitat destruction, sedimentation, and changes in water quality likely associated

with increased agricultural activity.* It is likely that land conversion for ethanol production has
occurred within or near critical habitat zones in southwest Minnesota and northwest lowa.

DakotaSkipper (Hesperia dacotae):

The Dakota skipper is a small butterfly that lives in high-quality mixed and tallgrass
prairie. It has been extirpated from Illinois and lowa and now occurs in remnants of native mixed
and tallgrass prairie in Minnesota, the Dakotas and southern Canada. The Dakota skipper is listed

as threatened.* Land conversion likely has occurred directly adjacent to critical habitat.
y Y ad]

Purplebankclimber (Elliptoideus sloatianus):

The Purple bankclimber is a large fresh water mussel that can reach 4-5.5 inches. It has a
rhomboidal shell that transitions from grey to black on the exterior and white to purple on its
inner shell. The mussel is a filter feeder that feeds on plankton and detritus. It inhabits rivers with
moderate currents and sandy floors. The species is found in Georgia and Florida rivers.
Sedimentation and pesticide application pose a significant threat to the species. The Purple
bankclimber is listed as threatened and is a target species in a 7-species Federal Recovery Plan.*
Significant land conversion has likely occurred in areas surrounding the species designated
critical habitat in southwest Georgia, leading to potential water quality impacts that could
jeopardize the species.

Fatthreeridge (Amblema neislerii):

The Fat threeridge is a fresh water mussel found in small to large rivers of moderate
current and sandy or silty bottoms. It is native to rivers of southern Georgia and Florida. They eat
earthworms and other invertebrates. Sedimentation due to inadequate riparian buffer zones is a
significant threat to the species. The species is listed as endangered.*® Significant land
conversion has likely occurred in areas surrounding the species designated critical habitat,
leading to potential alteration of the species’ aquatic environment.

# U.S. Fish and Wildlife Service, Questions and Answers About the Topeka Shiner, September 2016,
https://www.fws. gov/midwest/endangered/fishes/pdf/tosh-qgas.pdf

* U.S. Fish and Wildlife Service, Dakota Skipper, October 2014,

https://www.fws. gov/midwest/Endangered/insects/dask/pdf/DakotaSkipperFactSheet220ct2014.pdf

* Florida Fish & Wildlife Conservation Commission, Purple bankclimber,
http://myfwc.com/wildlifehabitats/imperiled/profiles/invertebrates/purple-bankclimber/

* Georgia Department of Natural Resources, Wildlife Resources Division, Fat threerdige,
http://www.geor giawildlife.org/sites/default/files/uploads/wildlife/nongame/pdf/accounts/invertebrates/a
mblema_neislerii.pdf.
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Ovalpigtoe (Pleurobema pyriforme):

The Oval pigtoe is a small freshwater mussel that can reach a length of 2.4 inches. It has
a flattened oval-shaped shell that is yellow to brown on the exterior and white or salmon colored
on the interior shell. It is a filter feeder that feeds on plankton and detritus. The mussel inhabits
medium-sized rivers and small creeks with slow to moderate currents and a sandy silt to gravel
floor. It is found in Georgia and Florida rivers and streams. The Oval pigtoe is listed as
endangered. Sedimentation, pesticide and other chemical pollution pose a direct threat to the
species. It is a target species in a 7-species Federal Recovery Plan.*’ It is likely that significant
land conversion has occurred in areas surrounding the species’ designated critical habitat located
in rivers of southwest Georgia.

Gulfsturgeon (Acipenser oxyrinchus desotoi):

The Gulf sturgeon is an anadromous fish that migrates into coastal rivers from Louisiana
to Florida in the spring and summer to spawn, and inhabits the Gulf of Mexico and its estuaries
and bay in the winter months. Sturgeon are characterized by bony plates, a hard extended snout,
and an asymmetrical tail. The fish can grow between four and eight feet in length and weigh up
to 200 pounds. Its average lifespan is 20 to 25 years but it can live up to 60 years.

The Gulf sturgeon is a bottom feeder and its diet is comprised of macroinvertebrates
including worms, mollusks, crustaceans and brachiopods. The sturgeon forages in the Gulf of
Mexico’s brackish and marine waters during the winter months only. Sturgeon do not forage in
the riverine environment during spawning season. Sturgeon require a clean, rocky substrate for

.48
spawning.

The Gulf sturgeon is a federally listed threatened species throughout its range. Its
designated critical habitat encompasses spawning rivers and adjacent estuarine areas including
parts of the Gulf of Mexico around the mouth of the Mississippi River. These areas are directly
impacted by eutrophication from agricultural runoff, resulting in low dissolved oxygen levels
and hypoxia that contribute to the region’s “Dead zone.” Gulf sturgeon and the benthic
organisms it feeds on are vulnerable to these conditions.

Loggerheadturtle (Caretta caretta):

Named for their larger heads, the loggerhead turtle has powerful jaws enabling them to
feed on hard shelled animals. They have reddish-brown top shells and pale yellow bottom shells.
The loggerhead inhabits three different ecosystems during their lives — beaches, open ocean
waters, and nearshore coastal areas. The loggerhead nests on ocean beaches. Soon after birth,
hatchlings move to the surf and eventually swim or get swept out to open ocean waters. During
adolescence, ages 7 to 12 years, the juvenile loggerhead makes its way back to coastal waters
where it matures into adulthood. These coastal areas provide important habitat for juveniles, as
well as crucial adult habitat for foraging, inter-nesting and migration.

* Florida Fish and Wildlife Conservation Commission, Oval pigtoe,
http://myfwc.com/media/2211676/Oval-pigtoe.pdf.
* NOAA Fisheries, Gulf Sturgeon, http://www.fisheries.noaa.gov/pr/species/fish/gulf-sturgeon. html
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Federally listed as a threatened species, the loggerhead turtle’s critical habitat
encompasses waters and beaches of the Gulf of Mexico directly impacted by dead zone hypoxic
conditions.

Spermwhale (Physeter microcephalus):

Sperm whales are the largest of the toothed whales and are distinguished by their
extremely large heads comprising 25 to 35 percent of its total body length. Adult females will
grow up to lengths of 36 feet and weigh 15 tons while adult males will reach 52 feet and weigh
up to 45 tons. It is the only cetacean that has an asymmetrically left situated single blowhole.
Sperm whales have the largest brain of any animal. The sperm whales diet is comprised mostly
of large organisms, including large squid, sharks, skates and other fish. At the age of 9 years,
females reach sexual maturity at which point they produce a calf approximately every 5 years.
Sperm whales generally inhabit waters of almost 2000 feet depth or more. Sperm whale
migration is unpredictable. While in some mid-latitudes there appears to be a trend to migrate
north and south depending on the seasons, in tropical and temperate areas, like the Gulf of
Mexico, there appears to be no seasonal migration. *’

Sperm whales are federally listed as endangered, initially depleted by more than two
centuries of unregulated whaling. However, currently they are impacted by a range of threats
including poor water quality from nutrient runoff and other pollution.

Currently there is a pending petition before NOAA to separately list the Gulf of Mexico
sperm whale as a distinct population segment because it is a discrete population that faces
additional unique threats to its survival. There appears to be a resident population of sperm
whales in the Gulf of Mexico because of its year-round presence in the region. Coastal pollution
in the region, in particular the uninhabitable hypoxic “Dead Zone” caused by agricultural run-off

from the Mississippi River poses a threat to this distinct sperm whale habitat.>’

IV. EPA’S ACTIONS TAKEN UNDER THE RENEWABLE FUEL STANDARD VIOLATE THE
ENDANGERED SPECIES ACT

EPA must consult with the FWS and NMFS on any of its agency actions “in which there
is discretionary Federal involvement or control.” 50 C.F.R. § 402.03. EPA has discretion in
setting annual volumetric standards for renewable fuels, in exercising its authority to waive
renewable fuel volumes, and in approving new pathways for renewable fuels using new
feedstocks and advanced technologies. In fact, EPA’s waiver authority permits EPA to waive
RFS volumes “when implementation of the requirements would severely harm the environment.

2

* NOAA Fisheries, Sperm Whale, http://www.fisheries.noaa.gov/pr/species/mammals/whales/sperm-
whale.html.

>0 “Petition to list the Gulf of Mexico Distinct Population Segment of Sperm Whale (Physeter
macrocephalus) Under the U.S. Endangered Species Act,” Petition Submitted to the U.S. Secretary of
Commerce, Acting through the National Oceanic and Atmospheric Administration and the National
Marine Fisheries Service by Wild Earth Guardians, (Dec. 2011),
http://www.fisheries.noaa.gov/pr/species/petitions/spermwhale gom dps.pdf.
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On August 18, 2016, Sierra Club submitted requests under the Freedom of Information
Act to the EPA, FWS, and NMFS for all relevant documentation on whether EPA had initiated
and conducted consultation with FWS and NMFS in its discretionary activity under the
Renewable Fuel Standard. On September 26, September 28, and October 7, 2016 we received
responses to our requests from NMFS, EPA, and FWS, respectively. On December 19, 2016, we
submitted an appeal of the initial response returned by FWS, as several hundred pages of the
produced documents had been redacted without citing an exception as described in the FOIA. In
the letter accompanying the initial release of the documents containing the redacted pages, FWS
stated only “Because portions of these documents originate with or substantially concern U.S.
Environmental Protection Agency (EPA), the unredacted versions of these documents will be
provided to EPA so that they can make a release determination on their portions.” On December
30, 2016, EPA released the unredacted versions of the documents via FOIA online. The FOIA
responses reveal that contrary to ESA §7, there has been no consultation by any of these agencies
concerning the RFS program or associated land conversions, formal or informal. There have
been no biological assessments by EPA, concurrence letters by FWS or NFMS, no biological
opinions or jeopardy findings, no reasonable and prudent alternatives and no incidental take
statements, all as required by ESA §7. In short, the agencies have not complied with §7 at all.

A. EPA VIOLATED SECTION 7(A)(2) BY FAILING TO INITIATE CONSULTATION BEFORE
TAKING ACTION UNDER THE RENEWABLE FUEL STANDARD

The foregoing responses indicate that EPA did not conduct the required Section 7
consultation or initiate such consultation by requesting from the wildlife agencies a list of any
ESA-listed or proposed species that may be present in the area of the agency action. 16 U.S.C. §
1536(c)(1); 50 C.F.R. § 402.12. Given this information and the foregoing documentation of the
expansive land conversion taking place under the RFS impacting ecosystems including critical
habitat for federally listed species, EPA has failed to meet its obligations of ensuring against
jeopardy to listed species or destruction or adverse modification of critical habitat. As such, EPA
has violated its procedural and substantive obligations under ESA Section 7(a)(2), 16 U.S.C. §
1536(a)(2).

“The ESA mandates that defendants place conservation above any ofthe agency’s
competing interests.” Kentucky Heartwood v. Worthington, 20 F. Supp. 2d 1076, 1083 (E.D. Ky.
1998). These procedural and substantive violations cannot be separated. Congress established the
Section 7(a)(2) consultation procedure explicitly “to ensure compliance with the [ESA’s]
substantive provisions.” Thomas v. Peterson, 753 F.2d 754, 764 (9th Cir. 1985). “If a project is
allowed to proceed without substantial compliance with those procedural requirements, there can
be no assurance that a violation of the ESA’s substantive provisions will not result.” /d. (citing
Tenn. Valley Auth. v. Hill, 437 U.S. 153 (1978)); see also Conner v. Burford, 848 F.2d 1441,
1458 (9th Cir. 1988) (the ESA’s “strict substantive provisions . . . justify more stringent
enforcement of its procedural requirements, because the procedural requirements are designed to
ensure compliance with the substantive provisions.”); Washington Toxics Coal. v. Envtl. Prot.
Agency, 413 F.3d 1024, 1034-35 (9th Cir. 2005).

EPA’s violations of ESA Section 7(a)(2) in connection with setting annual renewable fuel

volumes, determining whether to exercise its authority to waive renewable fuel volumes, and/or
reviewing and approving fuel pathways using new feedstocks and advanced technologies are
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actionable under the ESA’s citizen suit provision, 16 U.S.C. § 1540(g)(1)(A). Should EPA fail to
remedy these violations within the 60-day notice period, the undersigned may commence suit to
obtain all available judicial remedies.

Moreover, by taking these actions without first completing consultation with wildlife
agencies in accordance with ESA Section 7(a)(2), EPA has violated the ESA’s prohibitions
against any irreversible and irretrievable commitment of resources that would foreclose the
formulation and implementation of reasonable and prudent alternatives to jeopardy. See 16
U.S.C. § 1536(d).

Congress specifically enacted Section 7(d) “to prevent Federal agencies from
‘steamrolling” activity in order to secure completion of the projects regardless of their impact on
endangered species.” Pac. Rivers Council v. Thomas, 936 F. Supp. 738, 745 (D. Idaho 1996)
(quoting N. Slope Borough v. Andrus, 486 F. Supp. 332, 356 (D.D.C. 1980), aff’d in part and
rev’d in part on other grounds, 642 F.2d 589 (D.C. Cir. 1980)). Section 7(d) “clarifies the
requirements” of Section 7(a)(2) to “ensur[e] that the status quo will be maintained during the
consultation process.” Conner v. Burford, 836 F.2d 1521, 1536 & n.34 (9th Cir. 1988).

In light of the myriad of harmful effects that land use conversion resulting from
renewable fuel mandates is having on listed species and designated critical habitats, EPA’s
annual promulgation of renewable fuel standards that consistently ramp up biofuel fuel
production, in particular ethanol, without obtaining input from FWS and NMFS, constitutes an
irreversible and irretrievable commitment of resources that would foreclose the formulation and
implementation of reasonable and prudent alternatives to jeopardy. Moreover, EPA’s failure to
explicitly monitor feedstock origin after each rulemaking allows regulated entities to freely
increase bio fuel production in a manner that threatens federally listed species.

EPA’s violations of ESA Section 7(d) in connection with its annual renewable fuel
volume promulgation and its failure to consider exercising its waiver authority to reduce
volumes based on potential severe harm to the environment, are actionable under the ESA’s
citizen suit provision, 16 U.S.C. § 1540(g)(1)(A). Should EPA fail to remedy these violations
within the 60-day notice period, The undersigned may commence suit to obtain all available
judicial remedies.

B. EPA’S ACTIONS UNDER THE RENEWABLE FUEL STANDARD ARE CAUSING TAKE OF
ESA PROTECTED SPECIES

EPA is in violation of the prohibition on the “take” of listed species in Section 9 of the
ESA. 16 U.S.C. § 1538(a)(1)(C) (prohibiting take by any person); id. § 1532(13) (“person”
includes “any officer, employee, agent, department or instrumentality of the Federal
Government”). Federal agencies are liable for take resulting from activities they approve.
Strahan v. Coxe, 127 F.3d 155, 163 (1st Cir. 1997); Loggerhead Turtle v. Cty. Council of Volusia
Cty., 148 F.3d 1231, 1251 (11th Cir. 1998); Defenders of Wildlife v. Adm’r, Envtl. Prot. Agency,
882 F.2d 1294 (8th Cir. 1989). By approving annual renewable fuel volumes and new fuel
pathways without initiating and/or completing consultation with FWS and NMFS, EPA is
operating without take liability coverage.
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EPA’s annual renewable fuel volumes and the attendant increase in feedstock production
and land conversion will cause take, including death and injury to ESA-listed species, either
from direct impacts or from habitat modification. The approval of new fuel pathways using new
feedstocks that take a toll on ecosystems and habitat without consultation could have similar
impacts on ESA-listed species. These adverse effects will harass, harm, injure, and even lead to
the death of ESA-protected species including, but not limited to, the Piping plover, Whooping
crane, Topeka shiner, Dakota skipper, Purple bankclimber, Fat threeridge, Oval pigtoe, Gulf
sturgeon, Loggerhead turtle, and Sperm whale.

In order to achieve safe harbor from ESA take liability for its renewable fuel standards
and approvals, EPA must have written authorization from the FWS and/or NMFS in the form of
an incidental take statement (“ITS”) issued as part of the FWS’s biological opinion at the
conclusion of formal consultation under Section 7. Because EPA has failed to carry out its
obligations to comply with Section 7 and obtain an ITS from the wildlife agencies as part of a
biological opinion, EPA is liable for violations of Section 9 of the ESA.

EPA’s violations of ESA Section 9 in connection with setting renewable fuel standards
and approving new renewable fuel pathways are actionable under the ESA’s citizen suit
provision, 16 U.S.C. § 1540(g)(1)(A). Should EPA fail to remedy these violations within the 60-
day notice period, Sierra Club may commence suit to obtain all available judicial remedies.

V. PERSONS PROVIDING NOTICE
As required by 40 C.F.R. § 54.3, the persons providing this notice are:

Devorah Ancel

Staft Attorney

Sierra Club Environmental Law Program
2101 Webster Street, Suite 1300
Oakland, California 94612

Phone: (415) 977-5721

Email: devorah.ancel@sierraclub.org

Cyn Sarthou

Executive Director

Gulf Restoration Network

PO Box 2245

New Orleans, Louisiana 70176
Phone: (504) 525-1528

Email: cyn@healthygulf.org

While EPA regulations require the above notice information, please direct all
correspondences and communications regarding this matter to the undersigned counsel.
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CONCLUSION

If you believe any of the facts described above are in error or have any information
indicating that you have not violated the ESA we urge you to contact the undersigned counsel
immediately. If the EPA, FWS and NMFS do not act to remedy these violations within 60 days,
Gulf Restoration Network and Sierra Club intend to initiate litigation in federal district court
against the agencies and the appropriate agency officials concerning these violations to seek
declaratory and injunctive relief and reasonable attorneys’ fees and costs. Sierra Club and Gulf
Restoration Network are interested in obtaining early and prompt resolution of these allegations.
If you have any questions or would like to discuss potential remedies prior to the expiration of
this notice, please do not hesitate to contact us at the telephone numbers or email addresses
below.

Sincerely,

Y

Devorah Ancel

Eric Huber

Attorneys for the

Sierra Club and Gulf Restoration Network

Sierra Club Environmental Law Program
2101 Webster Street, Suite 1300
Oakland, California 94612

Phone: (415) 977-5721

Email: devorah.ancel@sierraclub.org

Cc: Jeff Sessions, Department of Justice Attorney General of the United States
Channing D. Phillips, United States Attorney for the District of Columbia
Kevin Minoli, USEPA Acting General Counsel

Daniel Jorjani, Department of the Interior Acting Solicitor

Kristen L. Gustafson, NOAA Acting General Counsel

Jeffrey S. Dillen, NOAA Acting General Counsel
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From: Burch, Julia
Subject: EPA-NMFS-FWS: Reconnecting on TA for RFS

To: Burkholder, Dallas; Machiele, Paul; Michaels, Lauren; Korotney, David; Li, Ryland
(Shengzhi); Hambright, Rosemary; cathy.tortorici@noaa.gov; Nancy Brown-Kobil -
NOAA Federal; Aubrey, Craig; Keith Paul; Karen Myers

Sent: February 10, 2021 2:46 PM (UTC-05:00)

Attached: Feb 2021 RFS overview.pptx

Hello!

As you may know, on Jan 6 EPA and NMFS had a discussion about picking up our TA
conversations from a few years ago. At that meeting we decided to start off with a
RFS 101 to refresh everyone on the basics of the RFS program and some recent
thinking EPA has been doing internally about ESA obligations. Since EPA expects to
work with both FWS and NMFS on these issues, it seemed sensible to invite everyone
to this next conversation.

Materials attached.
If you have any questions or concerns, please reach out to me.

Thanks!

Regards,

Julia Burch

Office of Transportation and Air Quality
U.S. Environmental Protection Agency
202-564-0961 (desk)

202-853-4701 (cell)

(Pronouns: she/her)

Microsoft Teams meeting

Join on your computer or mobile app

Click here to join the meeting<https://teams.microsoft.com/1l/meetup-
join/19%3ameeting Y2UzMTkxNWMtZTIOZi00Y2RhLWEwWZDQtMWIXNMNhMTg2NGI3%40thread.v2/0?
context=%7b%22T1d%22%3a%2288b378b3-6748-4867-acf9-76aacbecaba77%$22%2c%$2201d%22%3a
%$22439d£f38b-fala-453b-8cla-bb5bfcc76647%22%7d>

Or call in (audio only)

+1 202-991-0477,,766304497#<tel:+12029910477,,766304497#> United States,
Washington DC

Phone Conference ID: 766 304 4974

Find a local number<https://dialin.teams.microsoft.com/556a4b78-4afd-4fe6-b721-
1d903e8cdaa6?id=766304497> | Reset
PIN<https://mysettings.lync.com/pstnconferencing>

By participating in EPA hosted virtual meetings and events, you are consenting to
abide by the agency's terms of use. In addition, you acknowledge that content you
post may be collected and used in support of FOIA and eDiscovery activities.
Learn More<https://aka.ms/JoinTeamsMeeting> | Meeting
options<https://teams.microsoft.com/meetingOptions/?organizerId=439df38b-fala-453b-
8cla-bb5bfcc76647&tenantId=88b378b3-6748-4867-acf9-
T6aacbecaba7&threadId=19 meeting Y2UzMTkxNWMtZTI0Zi00Y2RhLWEwZDQtMWIXNmNhMTg2NGI3@t
hread.v2&messageIld=0&language=en-US>










The Renewable Fuel Standard Program
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Overview

Deliberative - Do Not Cite, Quote, or Distribute

Fuels Provisions in the Clean Air
Act

RFS Basics

Annual RFS RVO Rules
(renewable volume obligation)

Small Refinery Exemptions

Current activities





The Clean Air Act and Fuels

e Within OAR, the Office of Transportation and Air Quality (OTAQ) has responsibility for
implementing vehicle and fuel programs under the Clean Air Act

e Sections 202 —210, 213-217, 219 of the Act relate to vehicles and engines

e Section 211 of the Act provides EPA with the authority to regulate fuels

— Many parts, including 211(o), which establishes the RFS program, are
Congressional mandates

e Examples of fuel regulations from past 40+ years
— Prohibition on lead in motor gasoline
— Limitations on sulfur levels in gasoline and diesel
— Limitations on toxics (e.g., benzene) in gasoline
— The Renewable Fuel Standard (RFS) program

e The fuels sector: large, decentralized, many stakeholders, very dynamic
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Implementing the RFS Program

Statute directs EPA to implement the RFS program
— Provides key consultation roles for USDA, DOE

EPA finalized “RFS 1” program regulations in 2007 (implementing EPAct 2005), and
“RFS2” regulations in 2010 (implementing EISA 2007)

RFS provisions of the Clean Air Act require that transportation fuel contains specified
volumes of renewable fuels

Current status: EPA is actively implementing the program
— Annual rulemakings to put in place each set of standards as required by law

Regulatory program adjustments to respond to an evolving market
Significant compliance and enforcement activities

Ongoing approval processes for new renewable fuels entering the marketplace,
including GHG lifecycle assessments

Rules and actions are regularly litigated

High visibility program, requires very hands-on management
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People

EPA staff: cross-divisional team within the Office of Transportation and Air Quality
and outside of OAR

Regulatory analysis supporting development of the annual standards
Economic and lifecycle analysis

Environmental impact analysis

RFS program compliance

Office of General Counsel

Enforcement and Compliance Office

Significant engagement with external stakeholders, both within federal government
(USDA, DOE, DOJ) and with states, industry, etc.

Well-organized stakeholder groups with widely varying perspectives

Biofuel producers and agricultural producers; gasoline and diesel refiners and
importers; fuel retailers and marketers; consumer/environmental/anti-hunger

groups; states; Hill
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Four Renewable Fuel Categories (statutory)

Example of Qualifying Renewable
Renewable Fuel Category | Fuel

Cellulosic Biogas from landfills, etc.

Ethanol, gasoline or diesel from
corn stover, switch grass, tree
residues, etc.

Biomass-based diesel Biodiesel and renewable diesel
from soy, canola, waste oils

Advanced biofuel Ethanol from sugarcane, most
biodiesel/renewable diesel

Renewable fuel Ethanol from corn starch, biodiesel
from palm oil
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Minimum GHG Lifecycle
Emissions Reduction (relative to
2005 baseline)

60%

50%

50%

20% (unless grandfathered)






Interaction Between the Four Standards

Cellulosic
biofuel (mostly
biogas)

Biomass-Based

Diesel (mostly

biodiesel and
renewable diesel)

Other advanced
(mostly imported
sugarcane ethanol)

Conventional renewable fuel
(mostly corn-ethanol)

N

J

N

N

Advanced biofuel

N

Total renewable fuel

* Items in red are the fuel categories for which standards are set

* Note that there is no standard for conventional renewable fuel
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Statutory Volumes

In billion gallons

“Conventional” (total
renewable minus

osic b 0 based Advanced bic advanced)
2009 na 0.5 0.6 11.1 10.5
2010 0.1 0.65 0.95 12.95 12
2011 0.25 0.8 1.35 13.95 12.6
2012 0.5 1 2 15.2 13.2
2013 1 a 2.75 16.55 13.8
2014 1.75 a 3.75 18.15 14.4
2015 3 a 5.5 20.5 15
2016 4.25 a 7.25 22.25 15
2017 5.5 a 9 24 15
2018 7 a 11 26 15
2019 8.5 a 13 28 15
2020 10.5 a 15 30 15
2021 13.5 a 18 33 15
2022 16 a 21 36 15

a: statute sets 1b gal minimum, but EPA may raise requirement
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Fuel Pathways

For a fuel to generate RINs and be used in the program, EPA must first determine that it qualifies
under the statute and regulations

— Feedstock must, for example, meet definition of “renewable biomass”

— Fuel must also meet statutory thresholds for lifecycle GHG emission reductions relative to
petroleum baseline

EPA conducts lifecycle GHG analyses for fuel pathways, including looking at significant indirect
impacts. A fuel pathway is a specific combination of three components: (1) feedstock, (2)
production process and (3) fuel type. Example of a fuel pathway: ethanol produced from corn
starch oil using a dry mill process

EPA has already approved multiple fuel pathways under the program, under all four categories.
See https://www.epa.gov/renewable-fuel-standard-program/approved-pathways-renewable-fuel

Advanced pathways already approved include ethanol made from sugarcane; cellulosic diesel;
cellulosic ethanol made from corn stover; and others.

Many companies continue to petition EPA to approve new pathways, many made with advanced
technologies or with new feedstocks. See https://www.epa.gov/renewable-fuel-standard-
program/pending-petitions-renewable-fuel-pathways
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Compliance Basics

Obligated Parties are refiners or importers of gasoline or diesel

The volumes are converted into 4 different percentages for each standard -- obligated parties
must demonstrate compliance with that percentage standard each year

Obligated Parties must obtain sufficient RINs (Renewable Identification Numbers) for each
category in order to demonstrate compliance

RIN = compliance “credit” for the program; Different RINs (D-Codes) for each type of fuel
RINs are generated when a producer makes a gallon of renewable fuel

RINs are commodities that are tradable

Obligated parties can buy biofuel with RINs attached, or buy separated RINs on the market
After each calendar year, obligated parties retire RINs to EPA to demonstrate compliance

The RIN enables obligated parties to comply without physically producing, blending, or selling
the renewable fuel themselves, allowing the marketplace to be more efficient

Changing the point of obligation has been a major political, technical, and legal battle over
the last few years with multiple pending lawsuits

Program also has other provisions allowing for flexibility in compliance (RIN carryover; deficit carry
forward)

EPA publishes data on RIN generation and compliance online

All RIN transactions must be logged with EPA through an electronic system (EMTS)
Ongoing efforts to enhance data transparency of program
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Annual Volume Rules

e The CAA requires EPA to set the RFS volume requirements annually, in the form of a percentage
standard

— The volume requirements are to be based on the statutory targets, but EISA in some cases
requires, and in other cases authorizes, EPA to adjust the volume requirements using waiver
authorities in statute

— EPA bases the % standards on EIA projections of gasoline / diesel consumption for the next year

— In 2020 EPA began projecting SRE exemptions when calculating the % standards

e Standards are set through a notice-and-comment process
— Provides opportunity for public comment and stakeholder engagement (hearings)

— EISA requires the standards be finalized by November 30t of the year preceding the compliance
year

e The Clean Air Act specifies differing requirements for how the different standards are set

— For example, the CAA explicitly requires that cellulosic standard be set on a projection of

availability. This differs from statutory language relating to the other standards (e.g., advanced,
biodiesel.)
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RIN Prices (OPIS Data)
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Small Refinery Exemptions

e The statute established “temporary” exemptions from RFS volume obligations for small refineries
(< 75,000 crude barrels per day)

— Statutory (EPAct/EISA) exemption for all small refineries through 2010

— Extension possible for 2011-2012 based on DOE study

— Since then, refineries may petition EPA annually for extension of the exemption

— 10t Circuit ruled that extensions must be continuous; this is now before the Supreme Court

— Note: small refineries are different from small refiners; many small refineries are actually
owned by large refiners (e.g., Andeavor, Chevron, Exxon, Phillips 66)

e EPA may grant an extension if it finds that the petitioning small refinery will suffer
“disproportionate economic hardship” from complying with its RFS obligations

— Statute does not define disproportionate economic hardship
— 10t Circuit clarified that the economic hardship must be due to the RFS

e The statute directs EPA to consult with DOE, consider the DOE study and other economic factors,
but authority and responsibility for decisions resides with EPA

— EPA shares all financial information it receives from petitioners with DOE and DOE uses a
scoring matrix to quantify structural, economic, and refinery-specific factors that may
contribute to disproportionate economic hardship

— EPA considers DOE’s recommendation in its evaluation but has not always followed DOE’s
recommendation
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Small Refinery Exemption data

(from website, as of 1/20/21)

Table 1: Exempted Volume of Gasoline and Diesel Each Compliance Ye... Table 2: Summary of Small Refinery Exemption Decisions Each Compliance Year *





Current activity (as of February 2021)

e Decision on 2019 and 2020 SRE petitions

e 2021 and 2022 Annual Volume Rules
— Sets volumes for 2021 and 2022
— Could also include reconsideration of 2020 volumes
— Target for proposal issuance: June 2021
— Target for final rule: November 30, 2021

e 2016 Remand response
e “Set” rule to establish RFS volumes for 2023+

— Target for proposal issuance: November 2021
— Target for final rule: November 2022

e eRINs and other pathway/registration determinations

Deliberative - Do Not Cite, Quote, or Distribute
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The E10 Blendwall

* E10 (gasoline with up to 10% ethanol) can lawfully be used
in all vehicles and engines designed to operate on gasoline.

* 100% utilization of E10 as gasoline in the US has typically
been referred to as the “blendwall”

* To blend additional ethanol beyond 100% utilization of E10
will require the manufacture and sale of higher ethanol
blends like E15 and ES85.

* Currently there are infrastructure and other limitations on
the volume of E15 and ES85 that can be consumed in the
US.

+ Retail: ~3,500 retail stations currently equipped to
dispense E85 and 2,300 for E15

* Vehicles: Only certified Flex Fuel Vehicles (FFVs) can
lawfully use E85. There are approximately 10 -12
million FFVs on the road today but they fill on E85
<1% of the time. EPA has prohibited the use of E15 in
MY2000 and older vehicles and all non-road vehicles
and engines.

+ Comparatively little E15 being sold 1






The E10 Blendwall (Cont.)

E10 blendwall varies with gasoline demand

— E10 blendwall was approximately 14.3 and 12.4 billion gallons in 2019 and
2020 respectively

— E10 blendwall is projected to be 13.3 and 13.8 billion gallons in 2021 and
2022 respectively

Consequently, ethanol cannot meet the 15 billion gallon
conventional biofuel volume

— Even if all new/rebuilt service stations every year were made E15
compatible, the increased volume would be at approximately 150 mgal

For the last 3+ years, biodiesel, including palm biodiesel from
Malaysia/Indonesia, has increased to fill the void

20
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Volume Waivers/Adjustments

e Statute provides authority to adjust volumes set by Congress as part of annual rule process

— Cellulosic waiver authority
e Must Reduce the cellulosic volume to the projected actual production
— Must take “neutral aim at accuracy” in determining production
e May reduce advanced and total standards by up to the same amount
— General waiver authority

e Allows the Administrator to waive the RFS volumes, in whole or in part, based on a
determination that implementation of the program would severely harm the

economy or environment of a State, a region, or the United States; or based on
inadequate domestic supply

e We have used both authorities in past rules

— Cellulosic authority every year to lower the cellulosic standard
— Cellulosic authority for 2014-20 to lower the advanced and total standards
— General authority for 2014-16 to further lower the total standard

e Use of general waiver authority vacated by court for 2016 standard.

e We have also denied petitions for waiver (requests in 2008, 2012, 2016)

Deliberative - Do Not Cite, Quote, or Distribute
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From: Cathy Tortorici - NOAA Federal

Subject: Re: TA on RFS - EPA, FWS, NMFS
To: Burch, Julia
Cc: Burkholder, Dallas; Machiele, Paul; Michaels, Lauren; Korotney, David; Li, Ryland (Shengzhi); Hambright,

Rosemary; Nancy Brown-Kobil - NOAA Federal; Aubrey, Craig; Karen Myers; Nelson, Karen; Keith Paul;
David Baldwin - NOAA Federal
Sent: February 23, 2021 11:48 AM (UTC-05:00)

Julia -

I am adding David Baldwin to our meeting. He is one of my staff that is working on our pesticides consultation with EPA. He is
extremely familiar with the crop data layers you are working with so I think his getting involved would be helpful here.

I'sent David the PPT you just gave to us as background on this effort.
Thanks so much and looking forward to our next chat!

Cathy T.

On Tue, Feb 23, 2021 at 11:28 AM Burch, Julia <Burch.Julia@epa.gov> wrote:

Thanks for completing the doodle poll. This time works for the most folks.

Materials to follow.

Thanks!

Microsoft Teams meeting

Join on your computer or mobile app

Click here to join the meeting
Or call in (audio only)

+1202-991-0477,,263094959# United States, Washington DC

Phone Conference ID: 263 094 959#

Find a local number | Reset PIN
By participating in EPA hosted virtual meetings and events, you are consenting to abide by the agency's terms of
use. In addition, you acknowledge that content you post may be collected and used in support of FOIA and

eDiscovery activities.

Learn More | Meeting options




mailto:Burch.Julia@epa.gov

https://teams.microsoft.com/l/meetup-join/19%3ameeting_OTdhNzdkMDUtMzQxNy00YTdkLTg5ZTItMTFiNTI4YTJhNGZi%40thread.v2/0?context=%7b%22Tid%22%3a%2288b378b3-6748-4867-acf9-76aacbeca6a7%22%2c%22Oid%22%3a%22439df38b-fa0a-453b-8c1a-bb5bfcc76647%22%7d

tel:+12029910477,,263094959#

https://dialin.teams.microsoft.com/556a4b78-4afd-4fe6-b721-1d903e8cdaa6?id=263094959

https://mysettings.lync.com/pstnconferencing

https://aka.ms/JoinTeamsMeeting

https://teams.microsoft.com/meetingOptions/?organizerId=439df38b-fa0a-453b-8c1a-bb5bfcc76647&tenantId=88b378b3-6748-4867-acf9-76aacbeca6a7&threadId=19_meeting_OTdhNzdkMDUtMzQxNy00YTdkLTg5ZTItMTFiNTI4YTJhNGZi@thread.v2&messageId=0&language=en-US



Cathy Tortorici

Chief, ESA Interagency Cooperation Division
Office of Protected Resources

NOAA's National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

(w) 301.427.8495

(c) 301.602.2193

cathy.tortorici(@noaa.gov



mailto:cathy.tortorici@noaa.gov



From: David Baldwin - NOAA Federal

Subject: Re: TA on RFS - EPA, FWS, NMFS

To: Cathy Tortorici - NOAA Federal

Sent: February 23, 2021 12:09 PM (UTC-05:00)
Cathy,

I haven't seen an attachment. Were you going to send the ppt in a separate email?
David

On Tue, Feb 23, 2021 at 8:47 AM Cathy Tortorici - NOAA Federal <cathy.tortorici(@noaa.gov> wrote:

Julia -

I am adding David Baldwin to our meeting. He is one of my staff that is working on our pesticides consultation with EPA. He is
extremely familiar with the crop data layers you are working with so I think his getting involved would be helpful here.

I'sent David the PPT you just gave to us as background on this effort.
Thanks so much and looking forward to our next chat!

Cathy T.

On Tue, Feb 23, 2021 at 11:28 AM Burch, Julia <Burch.Julia@epa.gov> wrote:

Thanks for completing the doodle poll. This time works for the most folks.

Materials to follow.

Thanks!

Microsoft Teams meeting

Join on your computer or mobile app
Click here to join the meeting
Or call in (audio only)

+1202-991-0477,,263094959# United States, Washington DC

Phone Conference ID: 263 094 959+#

Find a local number | Reset PIN

By participating in EPA hosted virtual meetings and events, you are consenting to abide by the agency's terms of
use. In addition, you acknowledge that content you post may be collected and used in support of FOIA and
eDiscovery activities.



mailto:cathy.tortorici@noaa.gov

mailto:Burch.Julia@epa.gov

https://teams.microsoft.com/l/meetup-join/19%3ameeting_OTdhNzdkMDUtMzQxNy00YTdkLTg5ZTItMTFiNTI4YTJhNGZi%40thread.v2/0?context=%7b%22Tid%22%3a%2288b378b3-6748-4867-acf9-76aacbeca6a7%22%2c%22Oid%22%3a%22439df38b-fa0a-453b-8c1a-bb5bfcc76647%22%7d

tel:+12029910477,,263094959#

https://dialin.teams.microsoft.com/556a4b78-4afd-4fe6-b721-1d903e8cdaa6?id=263094959

https://mysettings.lync.com/pstnconferencing



Learn More | Meeting options

Cathy Tortorici

Chief, ESA Interagency Cooperation Division
Office of Protected Resources

NOAA's National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

(w) 301.427.8495

(c) 301.602.2193

cathy.tortorici(@noaa.gov

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources

email: David.Baldwin@noaa.gov
cell: (206) 931-5956



https://aka.ms/JoinTeamsMeeting

https://teams.microsoft.com/meetingOptions/?organizerId=439df38b-fa0a-453b-8c1a-bb5bfcc76647&tenantId=88b378b3-6748-4867-acf9-76aacbeca6a7&threadId=19_meeting_OTdhNzdkMDUtMzQxNy00YTdkLTg5ZTItMTFiNTI4YTJhNGZi@thread.v2&messageId=0&language=en-US

mailto:cathy.tortorici@noaa.gov

mailto:David.Baldwin@noaa.gov



From: Cathy Tortorici - NOAA Federal

Subject: Re: TA on RFS - EPA, FWS, NMFS
To: David Baldwin - NOAA Federal
Sent: February 23, 2021 12:36 PM (UTC-05:00)

Iam referring to the PPT I already sent to you and the rest of the pesticides crew,

On Tue, Feb 23, 2021 at 12:08 PM David Baldwin - NOAA Federal <david.baldwin@noaa.gov> wrote:
Cathy,

I haven't seen an attachment. Were you going to send the ppt in a separate email?
David

On Tue, Feb 23, 2021 at 8:47 AM Cathy Tortorici - NOAA Federal <cathy.tortorici(@noaa.gov> wrote:

Julia -

I am adding David Baldwin to our meeting. He is one of my staff that is working on our pesticides consultation with EPA. He is
extremely familiar with the crop data layers you are working with so I think his getting involved would be helpful here.

I'sent David the PPT you just gave to us as background on this effort.
Thanks so much and looking forward to our next chat!

Cathy T.

On Tue, Feb 23, 2021 at 11:28 AM Burch, Julia <Burch.Julia@epa.gov> wrote:

Thanks for completing the doodle poll. This time works for the most folks.

Materials to follow.

Thanks!

Microsoft Teams meeting

Join on your computer or mobile app
Click here to join the meeting
Or call in (audio only)

+1202-991-0477,,263094959# United States, Washington DC

Phone Conference ID: 263 094 959#

Find a local number | Reset PIN



mailto:david.baldwin@noaa.gov

mailto:cathy.tortorici@noaa.gov

mailto:Burch.Julia@epa.gov

https://teams.microsoft.com/l/meetup-join/19%3ameeting_OTdhNzdkMDUtMzQxNy00YTdkLTg5ZTItMTFiNTI4YTJhNGZi%40thread.v2/0?context=%7b%22Tid%22%3a%2288b378b3-6748-4867-acf9-76aacbeca6a7%22%2c%22Oid%22%3a%22439df38b-fa0a-453b-8c1a-bb5bfcc76647%22%7d

tel:+12029910477,,263094959#

https://dialin.teams.microsoft.com/556a4b78-4afd-4fe6-b721-1d903e8cdaa6?id=263094959

https://mysettings.lync.com/pstnconferencing



By participating in EPA hosted virtual meetings and events, you are consenting to abide by the agency's terms
of use. In addition, you acknowledge that content you post may be collected and used in support of FOIA and

eDiscovery activities.

Learn More | Meeting options

Cathy Tortorici

Chief, ESA Interagency Cooperation Division
Office of Protected Resources

NOAA's National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

(w) 301.427.8495

(c) 301.602.2193

cathy.tortorici(@noaa.gov

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources

email: David.Baldwin@noaa.gov
cell: (206) 931-5956

Cathy Tortorici

Chief, ESA Interagency Cooperation Division
Office of Protected Resources

NOAA's National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

(w) 301.427.8495

(c) 301.602.2193

cathy.tortorici(@noaa.gov



https://aka.ms/JoinTeamsMeeting

https://teams.microsoft.com/meetingOptions/?organizerId=439df38b-fa0a-453b-8c1a-bb5bfcc76647&tenantId=88b378b3-6748-4867-acf9-76aacbeca6a7&threadId=19_meeting_OTdhNzdkMDUtMzQxNy00YTdkLTg5ZTItMTFiNTI4YTJhNGZi@thread.v2&messageId=0&language=en-US

mailto:cathy.tortorici@noaa.gov

mailto:David.Baldwin@noaa.gov

mailto:cathy.tortorici@noaa.gov



From: David Baldwin - NOAA Federal

Subject: Re: TA on RFS - EPA, FWS, NMFS

To: Cathy Tortorici - NOAA Federal

Sent: February 23, 2021 2:53 PM (UTC-05:00)
Cathy,

Sorry. Got it. I failed to make the connection.
David

On Tue, Feb 23, 2021 at 9:36 AM Cathy Tortorici - NOAA Federal <cathy.tortorici@noaa.gov> wrote:

Iam referring to the PPT I already sent to you and the rest of the pesticides crew,

On Tue, Feb 23, 2021 at 12:08 PM David Baldwin - NOAA Federal <david.baldwin@noaa.gov> wrote:
Cathy,

I haven't seen an attachment. Were you going to send the ppt in a separate email?
David

On Tue, Feb 23, 2021 at 8:47 AM Cathy Tortorici - NOAA Federal <cathy.tortorici@noaa.gov> wrote:

Julia -

I am adding David Baldwin to our meeting. He is one of my staff that is working on our pesticides consultation with EPA. He is
extremely familiar with the crop data layers you are working with so I think his getting involved would be helpful here.

I'sent David the PPT you just gave to us as background on this effort.
Thanks so much and looking forward to our next chat!

Cathy T.

On Tue, Feb 23, 2021 at 11:28 AM Burch, Julia <Burch.Julia@epa.gov> wrote:

Thanks for completing the doodle poll. This time works for the most folks.

Materials to follow.

Thanks!

Microsoft Teams meeting

Join on your computer or mobile app

Click here to join the meeting

Or call in (audio only)



mailto:cathy.tortorici@noaa.gov

mailto:david.baldwin@noaa.gov

mailto:cathy.tortorici@noaa.gov

mailto:Burch.Julia@epa.gov

https://teams.microsoft.com/l/meetup-join/19%3ameeting_OTdhNzdkMDUtMzQxNy00YTdkLTg5ZTItMTFiNTI4YTJhNGZi%40thread.v2/0?context=%7b%22Tid%22%3a%2288b378b3-6748-4867-acf9-76aacbeca6a7%22%2c%22Oid%22%3a%22439df38b-fa0a-453b-8c1a-bb5bfcc76647%22%7d



+1202-991-0477,,263094959# United States, Washington DC

Phone Conference ID: 263 094 959#

Find a local number | Reset PIN

By participating in EPA hosted virtual meetings and events, you are consenting to abide by the agency's terms
of use. In addition, you acknowledge that content you post may be collected and used in support of FOIA and
eDiscovery activities.

Learn More | Meeting options

Cathy Tortorici

Chief, ESA Interagency Cooperation Division
Office of Protected Resources

NOAA's National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

(w) 301.427.8495

(c) 301.602.2193

cathy.tortorici@noaa.gov

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources

email: David.Baldwin@noaa.gov
cell: (206) 931-5956

Cathy Tortorici

Chief, ESA Interagency Cooperation Division
Office of Protected Resources

NOAA's National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

(w) 301.427.8495

(c) 301.602.2193

cathy.tortorici(@noaa.gov



tel:+12029910477,,263094959#

https://dialin.teams.microsoft.com/556a4b78-4afd-4fe6-b721-1d903e8cdaa6?id=263094959

https://mysettings.lync.com/pstnconferencing

https://aka.ms/JoinTeamsMeeting

https://teams.microsoft.com/meetingOptions/?organizerId=439df38b-fa0a-453b-8c1a-bb5bfcc76647&tenantId=88b378b3-6748-4867-acf9-76aacbeca6a7&threadId=19_meeting_OTdhNzdkMDUtMzQxNy00YTdkLTg5ZTItMTFiNTI4YTJhNGZi@thread.v2&messageId=0&language=en-US

mailto:cathy.tortorici@noaa.gov
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David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources

email: David.Baldwin@noaa.gov
cell: (206) 931-5956



mailto:David.Baldwin@noaa.gov



From: Burch, Julia

Subject: RE: TA on RFS - EPA, FWS, NMFS
To: cathy.tortorici@noaa.gov
Sent: February 23, 2021 11:53 AM (UTC-05:00)

Sounds good! Thanks!

From: Cathy Tortorici - NOAA Federal <cathy.tortorici@noaa.gov>

Sent: Tuesday, February 23,2021 11:48 AM

To: Burch, Julia <Burch.Julia@epa.gov>

Cc: Burkholder, Dallas <burkholder.dallas@epa.gov>; Machiele, Paul <machiele.paul@epa.gov>; Michaels, Lauren
<Michaels.Lauren@epa.gov>; Korotney, David <korotney.david@epa.gov>; Li, Ryland (Shengzhi) <Li.Ryland@epa.gov>;
Hambright, Rosemary <Hambright.Rosemary.E@epa.gov>; Nancy Brown-Kobil - NOAA Federal <nancy.brown-
kobil@noaa.gov>; Aubrey, Craig <craig_aubrey@fws.gov>; Karen Myers <karen_myers@fws.gov>; Nelson, Karen
<nelson.karen@epa.gov>; Keith Paul <keith_paul@fws.gov>; David Baldwin - NOAA Federal
<david.baldwin@noaa.gov>

Subject: Re: TA on RFS - EPA, FWS, NMFS

Julia -

| am adding David Baldwin to our meeting. He is one of my staff that is working on our pesticides
consultation with EPA. He is extremely familiar with the crop data layers you are working with so | think his
getting involved would be helpful here.

| sent David the PPT you just gave to us as background on this effort.

Thanks so much and looking forward to our next chat!

Cathy T.

On Tue, Feb 23, 2021 at 11:28 AM Burch, Julia <Burch.Julia@epa.gov> wrote:

Thanks for completing the doodle poll. This time works for the most folks.
Materials to follow.

Thanks!

Microsoft Teams meeting

Join on your computer or mobile app
Click here to join the meeting

Or call in (audio only)
+1202-991-0477,,263094959# United States, Washington DC

Phone Conference ID: 263 094 959#
Find a local number | Reset PIN

By participating in EPA hosted virtual meetings and events, you are consenting to abide by the agency's terms of



mailto:Burch.Julia@epa.gov

https://gcc02.safelinks.protection.outlook.com/ap/t-59584e83/?url=https%3A%2F%2Fteams.microsoft.com%2Fl%2Fmeetup-join%2F19%253ameeting_OTdhNzdkMDUtMzQxNy00YTdkLTg5ZTItMTFiNTI4YTJhNGZi%2540thread.v2%2F0%3Fcontext%3D%257b%2522Tid%2522%253a%252288b378b3-6748-4867-acf9-76aacbeca6a7%2522%252c%2522Oid%2522%253a%2522439df38b-fa0a-453b-8c1a-bb5bfcc76647%2522%257d&data=04%7C01%7CBurch.Julia%40epa.gov%7Cacee1411d9a041e0ad8d08d8d81abe87%7C88b378b367484867acf976aacbeca6a7%7C0%7C0%7C637496956683403158%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=IExbwYkp42f8TskC%2BPRzhOcOps8Pp8i7C2HE6bfGvEk%3D&reserved=0

tel:+12029910477,,263094959

https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fdialin.teams.microsoft.com%2F556a4b78-4afd-4fe6-b721-1d903e8cdaa6%3Fid%3D263094959&data=04%7C01%7CBurch.Julia%40epa.gov%7Cacee1411d9a041e0ad8d08d8d81abe87%7C88b378b367484867acf976aacbeca6a7%7C0%7C0%7C637496956683413119%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=V16kLKhHX1mKLjhEGJ%2FRw7Pl7PmHozVRomoxVWjtYWE%3D&reserved=0

https://mysettings.lync.com/pstnconferencing



use. In addition, you acknowledge that content you post may be collected and used in support of FOIA and
eDiscovery activities.

Learn More | Meeting options

Cathy Tortorici

Chief, ESA Interagency Cooperation Division
Office of Protected Resources

NOAA's National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

(w) 301.427.8495

(c) 301.602.2193

cathy.tortorici@noaa.gov
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From: Burch, Julia
Subject: TA on RFS - EPA, FWS, NMFS

To: Burkholder, Dallas; Machiele, Paul; Michaels, Lauren; Korotney, David; Li, Ryland
(Shengzhi); Hambright, Rosemary; cathy.tortorici@noaa.gov; Nancy Brown-Kobil -
NOAA Federal; Aubrey, Craig; Karen Myers; Nelson, Karen

Cc: Keith Paul

Sent: February 23, 2021 11:23 AM (UTC-05:00)

Thanks for completing the doodle poll. This time works for the most folks.
Materials to follow.

Thanks'!

Microsoft Teams meeting

Join on your computer or mobile app

Click here to join the meeting<https://teams.microsoft.com/1l/meetup-
join/19%3ameeting OTdhNzdkMDUtMzQxNy0O0YTAkLTg5ZTItMTFiINTI4YTJhNGZi%40thread.v2/0?
context=%7b%22T1d%22%3a%2288b378b3-6748-4867-acf9-76aacbecaba7%$22%2c%$2201d%22%3a
$22439df38b-fala-453b-8cla-bb5bfcc76647%22%7d>

Or call in (audio only)

+1 202-991-0477,,2630949594<tel:+12029910477,,2630949594#> United States,
Washington DC

Phone Conference ID: 263 094 959#

Find a local number<https://dialin.teams.microsoft.com/556a4b78-4afd-4fe6-b721-
1d903e8cdaa6?id=263094959> | Reset
PIN<https://mysettings.lync.com/pstnconferencing>

By participating in EPA hosted virtual meetings and events, you are consenting to
abide by the agency's terms of use. In addition, you acknowledge that content you
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From: Korotney, David

Subject: RE: Materials to review for our 3/23/21 meeting at 2 pm?

To: cathy.tortorici@noaa.gov; Burch, Julia; Burkholder, Dallas; Craig_Aubrey@fws.gov; Hambright, Rosemary;
Karen Myers; Keith Paul; Li, Ryland (Shengzhi); Machiele, Paul; Michaels, Lauren; Nancy Brown-Kobil -
NOAA Federal; Nelson, Karen; David Baldwin - NOAA Federal

Sent: March 22, 2021 3:24 PM (UTC-04:00)

Attached: Endangered Species Act No Effect Finding for the 2020 Final Rule.pdf, Corn land use causal diagram.xisx

Attached are two things we intend to go over. We may have one or two additional things that we show
on our screen.

From: Cathy Tortorici - NOAA Federal <cathy.tortorici@noaa.gov>

Sent: Monday, March 22, 2021 2:23 PM

To: Burch, Julia <Burch.Julia@epa.gov>; Burkholder, Dallas <burkholder.dallas@epa.gov>; Craig_Aubrey@fws.gov;
Hambright, Rosemary <Hambright.Rosemary.E@epa.gov>; Karen Myers <karen_myers@fws.gov>; Keith Paul
<keith_paul@fws.gov>; Korotney, David <korotney.david@epa.gov>; Li, Ryland (Shengzhi) <Li.Ryland@epa.gov>;
Machiele, Paul <machiele.paul@epa.gov>; Michaels, Lauren <Michaels.Lauren@epa.gov>; Nancy Brown-Kobil - NOAA
Federal <nancy.brown-kobil@noaa.gov>; Nelson, Karen <nelson.karen@epa.gov>; David Baldwin - NOAA Federal
<david.baldwin@noaa.gov>

Subject: Materials to review for our 3/23/21 meeting at 2 pm?

Dear all -

| was wondering if there were any materials we should be reviewing in preparation for our meeting this
week.

Thanks so much -

Cathy T.

Cathy Tortorici

Chief, ESA Interagency Cooperation Division
Office of Protected Resources

NOAA's National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

(w)301.427.8495

(c) 301.602.2193

cathy.tortorici@noaa.gov
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MEMORANDUM

Subject: Endangered Species Act No Effect Finding for the 2020 Final Rule
To: EPA Air Docket EPA-HQ-OAR-2019-0136

From: EPA staff

Date: December 2019

In this memorandum, EPA determines that the 2020 RFS standards? final rule has no
effect on threatened and endangered species (collectively “listed species”) or their critical
habitats. We make this finding under Section 7(a)(2) of the Endangered Species Act (ESA) and
implementing regulations promulgated by the U.S. Fish and Wildlife Service and the National
Marine Fisheries Service (collectively “the Services”) at 50 CFR Part 402. Today’s finding is
similar to the no-effects finding we issued in promulgating the 2019 RFS standards but is based
on a new and searching evaluation of the entire record before us.

Section A of this memo explains the governing regulatory framework for consultation in
light of the new ESA consultation regulations and the D.C. Circuit’s recent opinion regarding
ESA consultation in the 2018 RFS annual rule. Section B articulates EPA’s analysis of the fuels
and agricultural markets, including updated data on the production, consumption, and export of
biofuels and underlying feedstocks. Section C considers other recent environmental analyses of
biofuels, including EPA’s June 2018 Biofuels and the Environment: Second Triennial Report to
Congress and other studies. We explain why we have found that the 2020 standards rule causes
no-effects notwithstanding the general association between biofuels and environmental impacts
we and others have previously described.

A. Legal and Regulatory Framework

Pursuant to section 7(a)(2) of the ESA and the Services’ regulations, 50 CFR 402.14(a),
federal agencies are required to consult with the Services on actions they authorize, fund, or
carry out that may affect listed species or designated critical habitat. Consultation is not required
where the action has no effect on such species or habitat.

On August 27, 2019, the Services promulgated new, binding regulations regarding ESA
consultation. 84 FR 44976 (Aug. 27, 2019). The regulations define “effects of the action” as “all
consequences to listed species or critical habitat that are caused by the proposed action, including
the consequences of other activities that are caused by the proposed action. A consequence is
caused by the proposed action if it would not occur but for the proposed action and it is
reasonably certain to occur” (emphasis added). 50 CFR 402.02 (“Effects of the Action”). In
other words, “[t]o be considered an effect of a proposed action, a consequence must be caused by

! Throughout this memorandum, we use the term “2020 RFS standards” to refer to the four volume requirements
established in the 2020 final rule, the percentage standards associated with these volumes, and the biomass-based
diesel required volume for 2021.





the proposed action (i.e., the consequence would not occur but for the proposed action and is
reasonably certain to occur).” 50 CFR 402.17(b).

“A conclusion of reasonably certain to occur must be based on clear and substantial
information, using the best scientific and commercial data available.” 50 CFR 402.17(a), (b).
That is, “there must be a firm basis to support a conclusion that a consequence of an action is
reasonably certain to occur. The determination of a consequence to be reasonably certain to
occur must be based on solid information and should not be based on speculation or conjecture.”
84 FR 44977/3. The regulations also provide a non-exhaustive list of considerations for
determining that a consequence is not caused by the agency action: the consequence is so remote
in time or space from the action that it is not reasonably certain to occur, or “only reached
through a lengthy causal chain that involves so many steps as to make the consequence not
reasonably certain to occur.” 50 CFR 402.17(b)(1)-(3).

The new regulations also removed the prior regulatory terms “direct and indirect effects”
and “interdependent or interrelated activity.” However, the Services clarified that the new
regulations were not thereby intended to make a substantive change, but only to streamline the
regulation, see, e.g., 84 FR 44977/1, and noted that these terms still “can be useful” in analyzing
the effects of an action, id. at 44988/3.

On September 6, 2019, the D.C. Circuit resolved challenges to the 2018 RFS annual rule
in American Fuel & Petrochemical Manufacturers v. EPA, 937 F.3d 559 (D.C. Cir. 2019) (per
curiam). In doing so, the Court found that environmental petitioners had standing to litigate
EPA’s alleged failure to consult under the ESA, based on declarations submitted by the
petitioners’ members, as well as studies associating biofuels with land-use changes in past years.
These studies included EPA’s report Biofuels and the Environment: Second Triennial Report to
Congress. Many of these studies correlated biofuel production with land-use change patterns
prior to 2016. For standing purposes, the Court reasoned that “the 2018 Rule is simply the next
iteration of [RFS] standards” and thereby inferred that the rule caused injury to environmental
petitioners. Id. at 595.

At the time, the Court rejected petitioners’ arguments that “the evidence conclusively
establishes that the 2018 Rule ‘may affect’ listed species or critical habitat.” 1d. at 598. Instead,
the Court remanded the rule to EPA and ordered the agency to “develop the record and decide
the issue in the first instance on remand.” Id. In addition, the Court clarified that EPA’s duty was
to specifically assess the impacts of the 2018 Rule based on the record before it, not to engage in
an ESA effects analysis of the entire RFS program. See id. at 591, 597-98.2 Consistent with the
Court’s direction regarding the 2018 rule, EPA has, in promulgating the 2020 rule, considered
the evidence before us and determined that this rule has no effect on listed species or their
critical habitats. Our conclusions are specific to the 2020 RFS standards.®

2 EPA is still considering the Court’s remand of the 2018 rule, and is not taking final action on that remand in the
2020 standards final rule.

3 EPA has carefully considered the comments raised during the periods for public comment (including the public
hearings) for this rulemaking. We have not identified any comments that argue, with reasonable specificity, that
EPA is obligated to consult under the ESA in promulgating the 2020 standards rule. We did receive a comment
suggesting that consultation with the Services on the 2020 rule is not required and generally supporting our
findings here. See Comment available at EPA-HQ-OAR-2019-0136-0726.





B. No Effect Determination

EPA determines that it need not consult with the Services because the 2020 RFS
standards will have no effect on listed species or their critical habitat. That is, there are no effects
to listed species or critical habitat that would not occur but-for the 2020 RFS standards and that
are reasonably certain to occur. See 50 CFR 402.02 (“Effects of the action”). In reaching this
conclusion, we have assessed the 2020 RFS standards independent of past annual rules.*

First, the 2020 RFS standards do not directly affect listed species or critical habitat. The
2020 RFS standards require the market to use renewable fuels as transportation fuel, heating oil,
or jet fuel in the U.S. in 2020. They do not require, authorize, fund, or carry out the production of
any specific biofuel or crop, the use of any land that is critical habitat, or the taking of any listed
species or other activity that may affect any listed species. Decisions on what type of feedstock
to use for biofuel production, where such feedstocks are grown, the types and volumes of
agricultural inputs such as fertilizer or pesticide to use in growing the feedstocks, and what types
of renewable fuel will ultimately be produced, are made by third parties, and any on-the-ground
activities to implement and carry out those decisions are undertaken by such third parties.®
Moreover, some third parties, notably farmers who decide how much and where they plant crops,
are not regulated by the RFS program at all. All the above decisions are also influenced by many
market factors beyond the RFS standards, some of which we discuss further below.

Second, we have also considered whether, beyond the direct effects, any consequences on
listed species or critical habitat are reasonably certain to occur but for the 2020 RFS standards,
that is whether any such consequences are “caused” by the 2020 RFS standards.® We perform
this analysis for each of the three major types of biofuels expected to be used to satisfy the 2020
RFS standards: ethanol made from corn starch, the primary conventional renewable fuel used
under the RFS; advanced biofuels with a focus on biodiesel and renewable diesel made from
oilseeds (primarily soy and canola), which are the primary advanced biofuels used under the
RFS; and cellulosic biofuels. For each category of biofuel, we conclude that the 2020 RFS
standards do not cause any effects to listed species or critical habitats.

4 We would reach the same no-effects conclusion were we to assess the relatively small volume increase relative to
the 2019 final rule volumes. We note that in relation to the 2019 final rule, the 2020 rule increases only the
cellulosic biofuel volume, with corresponding increases to the advanced and total volumes. There is no increase in
the implied non-cellulosic advanced or conventional volumes. The entirety of the cellulosic biofuel volume increase
is due to CNG/LNG derived from landfill biogas. As we explain in section B.3, the production of this biofuel is not
expected to have any impacts on listed species or critical habitats. (The BBD volume also increases from 2019 to
2020, albeit not from 2020 to 2021. But in any event, the BBD volume for these years is expected to be non-binding,
with BBD volumes instead being driven by the advanced biofuel standard as explained in section V11 of the 2020
final rule, and section V1 of the 2019 final rule, 83 FR 63704, 63734-63739. Therefore, in considering the advanced
biofuel volume we have also considered the BBD volume, as we do not expect that renewable fuel production in
2020 and 2021 would be any different in the absence of the BBD volume requirement.)

5> Corn and oilseed plantings, for fuel or food, occur on private land and are not authorized, funded, or carried out by
the 2020 RFS standards. While these activities are not caused by or attributable to the 2020 RFS standards and are
not reasonably certain to occur, EPA notes that Section 9 of the ESA — which prohibits the take of individuals of
most listed species — and the permitting scheme established under Section 10 of the ESA may provide protection for
listed species as future non-federal activities become reasonably certain.

& Throughout the remainder of this section B, we use the term “cause” as a term of art to refer to the concept of but-
for cause with reasonable certainty, as defined in the Services’ regulations at 50 CFR 402.02 (“Effects of the
action”). In sections A and C, we use “cause” with its ordinary meaning.
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Generally, we find that for each of the three major types of biofuels, the 2020 standards
would not be the but-for cause of any impacts on listed species or critical habitat. In any event,
even if the 2020 standards were the but-for cause of any impacts, those impacts would not be
reasonably certain to occur. Given the highly attenuated causal chain between the 2020 standards
and potential impacts on listed species and critical habitat, any such impacts would be “only
reached through a lengthy causal chain that involves so many steps as to make the consequence
not reasonably certain to occur.” 50 CFR 402.17(b)(3). In addition, we are not aware of “clear
and substantial information, using the best scientific and commercial data available” that would
support a conclusion that such effects are reasonably certain to occur. 50 CFR 402.17(a). To the
contrary, our analysis of the data before us indicates that any such impacts would not occur but-
for the 2020 standards, and certainly not with reasonably certainty.

For corn ethanol, we find that the 2020 RFS standards do not cause any increase in corn
ethanol production and therefore do not cause any increase in corn cultivation in the United
States. We believe that this reason independently justifies our “no effect” finding. However, even
if corn ethanol production and corn cultivation were to be affected to some degree by the 2020
RFS standards, any specific effects on listed species or critical habitat from those activities
would still not be caused by the 2020 RFS standards.

For biodiesel and renewable diesel produced from oilseeds, available information (such
as the current price for D4 and D5 RINSs) indicates that the 2020 RFS standards will result in
their higher use and production than in the absence of the rule. Nonetheless, we find that the
2020 RFS standards do not cause any effects on listed species or critical habitats. There are three
reasons for this: (1) biodiesel and renewable diesel production to satisfy the 2020 RFS standards
IS not expected to cause increased cultivation of oilseeds because oilseed cultivation is primarily
driven by other factors; (2) even were biodiesel and renewable diesel production to generally
impact oilseed cultivation, the 2020 RFS standards do not impact oilseed cultivation due to
unique regulatory and market circumstances in 2020; and (3) as with corn ethanol, even if there
were any changes in oilseed cultivation, any specific impacts on listed species or critical habitat
from oilseed cultivation would still not be caused by the 2020 RFS.

For cellulosic biofuel, available information (such as the current price for D3 RINS)
indicates that the 2020 RFS standards will likely increase the use and production of cellulosic
biofuels. However, we find that the 2020 RFS standards do not cause effects on listed species or
critical habitats, because: (1) cellulosic biofuel is almost entirely sourced by recovering biogas
from landfills, and that is not expected to affect listed species or their critical habitat; (2) a very
small portion of cellulosic biofuel is produced from crop or woody residues, which are not
expected to have any impact on crop cultivation decisions or the habitat of listed species at the
quantity used in 2020; and (3) as with the other biofuels, even were there to be environmental
impacts associated with these processes, any specific impacts on listed species or critical habitat
from cellulosic biofuel production or cultivation would still not caused by the 2020 RFS
standards.’

" We have also considered other potential environmental impacts of the 2020 standards. See, e.g., Response to
Comments section 2.1.3 (severe environmental harm), 8.2 (environmental impacts generally). None of them indicate
that this rule may affect listed species or critical habitats.





1. Conventional Renewable Fuel (Corn Starch Ethanol)

The 2020 RFS standards require the use of specified volumes of four categories of
renewable fuel. While many stakeholders often refer to a 15-billion-gallon requirement for corn
ethanol, neither EISA nor EPA’s annual rules contain such a requirement. Nor is there a specific
requirement for conventional (non-advanced) renewable fuel, the only category for which
ethanol produced from corn starch can qualify, although EISA implies a conventional renewable
fuel volume in the difference between the total renewable fuel volume and the advanced biofuel
volume. In fact, multiple types of renewable fuels produced from a variety of feedstocks can be
used to satisfy the total renewable fuel volume requirements, including fuels such as ethanol,
biodiesel, renewable diesel, butanol, compressed natural gas, and liquefied natural gas.
However, historically, ethanol produced from corn starch has been the predominant fuel used to
satisfy the implied requirement for conventional renewable fuel, and we anticipate that it will
continue to be the predominant fuel used to satisfy this implied volume requirement in 2020.

Since 2017, the implied conventional renewable fuel requirement has been 15 billion
gallons. While this volume is higher than the volume of ethanol used in the U.S. as transportation
fuel in recent years, we do not expect that the 2020 RFS standards will cause greater production
of ethanol from corn starch than would otherwise occur. This is because demand for corn
ethanol, both in the U.S. and globally, is strong for other economic reasons.? It is this demand in
the U.S. and abroad, which exceeds the implied volume for conventional renewable fuel in 2020,
that is in turn driving corn ethanol production in the U.S. and thus driving the production of corn
to produce ethanol in the U.S. As discussed in greater detail below, the two primary drivers of
this demand are the use of ethanol in E10 blends as an octane booster domestically and demand
for ethanol from foreign countries. We thus do not expect that this demand would change
appreciably in the absence of 2020 RFS standards, as discussed below.

Currently, almost all gasoline in the U.S. contains 10% ethanol, and this is unlikely to
change in the near future even in the absence of the RFS program. The gasoline refining and
distribution system, driven by the favorable blending economics of ethanol over the last decade,
has invested heavily to transform itself to rely on the use of 10% ethanol. The blending of
ethanol into gasoline is currently a profitable practice for refiners and blenders due to the
relatively low cost of ethanol and the significant value of ethanol’s high octane rating.> 1° To

8 See World Fuel Ethanol Consumption by Year. Indexmundi.

® On December 12, 2019, EIA reported (www.eia.gov/todayinenergy/prices.php) wholesale spot gasoline (RBOB)
prices in different markets ranging from $1.53-1.63 per gallon in comparison to a Chicago Board of Trade (CBOT)
spot price of ethanol at $1.32 per gallon. Thus, even without the considerable added octane blending value of
ethanol, current market prices favor blending ethanol into gasoline to create E10 (where ethanol’s lower energy
content is not transparent to consumers). Because ethanol is less expensive than gasoline, blending up to ten percent
ethanol into gasoline reduces the overall cost for blended gasoline.

10 See EIA AEO 2019, Table A12: Petroleum and other Liquid Prices, Reference Case, projecting increases in crude
oil prices from $74/bbl in 2018 to $82/bbl in 2025, and $108/bbl in 2050, and USDA Long-Term Projections,
October 2019, Table 5: U.S. Corn long-term projections, projecting slight increases from $3.61/bushel in 2018/2019
up to $3.80/bushel in 2019/2020 and $3.55/bushel in 2025/2026. These projections indicate that the market
dynamics are unlikely to change. That is, given that corn prices are expected to remain relatively stable over these
time periods despite significant increases in crude oil prices, the favorable economics of blending ethanol in E10 are
expected to continue.





better understand the blending economics of renewable fuels, EPA commissioned a study to
assess biofuel use in future years in the absence of RFS requirements.!! This study concluded
that even in the absence of the RFS standards refiners and blenders were likely to continue to
blend ethanol into gasoline at a 10% rate due to the favorable economics of ethanol as a gasoline
blending component and octane enhancer. These findings are similar to those we made in
response to petitions for a waiver of the 2012 and 2013 RFS standards on the basis of severe
economic harm associated with a drought, where we concluded that the RFS standards in the
latter part of 2012 and early part of 2013 would not be expected to drive ethanol use.'?

Over the last dozen years or so, the entire gasoline production and distribution system has
also invested billions of dollars to adjust itself to the use of E10 ethanol blends. Refiners have
modified their process units and operations to produce sub-octane gasoline blendstocks that
cannot be sold as gasoline without the subsequent addition of ethanol.** Pipelines likewise have
shifted their physical assets and operations to distribute these blendstocks instead of finished
gasoline. Terminals across the country have been modified to receive and store shipments of
ethanol and blend it into these blendstocks. Rail lines and trucking fleets have been expanded to
accommodate the shipment of ethanol, which is approximately 10% of our nation’s gasoline
supply, through means other than pipelines. To reverse course and go back to refining and
distributing ethanol free finished gasoline would require much more than a reduction in the 2020
RFS standards; it would require a market-wide decision that would then take years and likely
billions of dollars to implement. This would require a significant economic driver over a
sustained period. Thus, even if the blending of ethanol in E10 blends is unexpectedly
unfavorable economically in 2020 (and there is no reason to believe that this would be the case)
it would likely still continue in 2020 due to these market factors. Domestic demand for ethanol in
E10 blends is projected to be approximately 14.3 billion gallons in 2020. The vast majority of the
ethanol projected to be used in the U.S. in 2020 is expected to be used as E10. Thus,
hypothetically, were EPA to waive all of the RFS requirements for 2020, we would expect
domestic use of ethanol in the U.S. to only decrease slightly as a result of decreased sales of
higher level ethanol blends such as E15 or E85, which do not receive the same octane benefit as
ethanol blended as E10.14 1°

While the 2020 RFS standards may have some minor impacts on corn ethanol use,
primarily for blends greater than E10, we find that they will not cause any impact on corn
ethanol production. Consumption of ethanol in the U.S. has remained relatively steady since

11 "Modeling a No-RFS Case," ICF Incorporated; Work Assignment 0,1-11, EPA contract EP-C-16-020; July 17,
2018. We also received two studies in comments that was consistent with the conclusion that E10 would continue to
be used in the U.S. even in the absence of the RFS program (“An Assessment of the Renewable Fuel Standard Using
EVA-NEMS,” Energy Ventures Analysis, prepared for The Fueling American Jobs Coalition. July 17,2019, and;
“The RFS and Ethanol Production: Lack of Proven Impacts to Land and Water,” prepared by Ramboll for Growth
Energy, August 18, 2019. See Comment available at EPA-HQ-OAR-2019-0136-0726.

12 See 77 FR 70752.

13 See comments from PBF Energy, EPA-HQ-OAR-2017-0091-4702, CVR Energy, EPA-HQ-OAR-2017-0091-
4888, REG, EPA-HQ-OAR-2017-0091-4500.

14 See “Updated market impacts of biofuels in 2020,” memorandum from David Korotney to docket EPA-HQ-OAR-
2018-0167.

15 Even then, some E15 and E85 use would continue due to ongoing Federal, State, and Local requirements and
incentives, other than RFS standard, for the use of such fuels and taking advantage of the infrastructure already in
place.





reaching the E10 blendwall in 2013, as the production of corn starch ethanol in the U.S. has
continued to increase well beyond the volumes required by the RFS standards. Ethanol
production in the U.S. exceeded the implied maximum statutory volume (15 billion gallons) in
2016 and has continued to increase since that time (see Figure 1 below). In 2018, ethanol
production in the U.S. reached approximately 16.0 billion gallons. This increasing production is
not being driven by the RFS requirements, as the production levels far exceed the volumes used
in the United States and available for RFS compliance, and instead appear to be driven by
favorable export markets for corn ethanol. As depicted in Figure 1, below, U.S. ethanol
producers have exported increasing volumes of corn ethanol to overseas markets in recent years.
We currently expect that the production of ethanol for export markets will continue in 2020, as
we are not currently aware of any market dynamics that would result in the economics of
producing ethanol for export markets being unfavorable in 2020. This is especially the case for
ethanol plants that have already been constructed and must continue to produce ethanol to
provide a return on this capital investment.®

Figure 1
U.S. Production, Consumption, and Export of Fuel Ethanol (2012-2018)
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Since the primary drivers for ethanol production in 2020 are domestic demand for ethanol
in E10 blends for non-RFS economic reasons and foreign demand for ethanol, we have
concluded that the 2020 RFS standards will not cause any impact on corn ethanol production.
Therefore, the 2020 RFS standards will not cause any impact on corn production in 2020.

16 According to an economic model of corn starch ethanol production created by lowa State University, the
depreciation and interest payments an average corn ethanol plant with a nameplate capacity would be approximately
$0.17 per gallon of ethanol produced, or $17.3 million per year. The economic model is available online at:
https://www.extension.iastate.edu/agdm/energy/xls/d1-10ethanolprofitability.xIsx
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Furthermore, even if the 2020 RFS standards were to drive some corn starch ethanol
production in 2020, it is still not reasonably certain whether domestic corn plantings would be
any different since corn supply could simply shift to other markets. Corn plantings are a
function of a large number of worldwide agricultural sector market factors, including markets in
food and feed.'” Unless domestic corn growers are the marginal supply of corn on a global scale
(which has not been the case historically),'® decreased demand for corn for ethanol production
would not result in decreased corn production in the U.S. with reasonable certainty, but could
instead result in decreased production in foreign markets.

Further, even if corn plantings were driven by the 2020 RFS standards, there is no
evidence that a particular parcel of land would be planted with corn but-for the 2020 RFS, much
less that any such effects are reasonably certain to occur. First, as we explained above, the 2020
RFS standards do not directly require, authorize, fund, or carry out the planting of corn.
Decisions on what type of feedstock to use for biofuel production, where such feedstocks are
grown, the types and volumes of agricultural inputs such as fertilizer or pesticide to use in
growing the feedstocks, and what types of renewable fuel will ultimately be produced, are made
by third parties. In addition, the farmers directly responsible for cultivating corn are not regulated
by the RFS program at all.

Second, while satellite imagery can provide information on the types of crops grown on a
given parcel of land in a given year, there currently exists no nationwide system for tracking how
crops from a particular parcel of land are used. As a result, based on the record before us, there is
no way to determine if the crops grown on a particular parcel were used for biofuel production
versus some other use such as food, animal feed, or export.

Third, even were it possible to attribute a particular acre of corn to biofuel production, it
is not possible to attribute such production to a qualifying RFS use in the United States as
opposed to exports or another non-qualifying use. As noted above, biorefineries have economic
incentives to produce biofuels regardless of the RFS standards. This lack of granularity and
tracking of crops for particular uses means that any estimates of localized impacts on the
environment from crops grown for biofuel are highly uncertain. Thus, while some work has
been done correlating crop use for biofuel production using proximity to a biofuel production
facility, those analyses do not evaluate whether that biofuel is used domestically (and thus can be
counted towards compliance with the 2020 RFS standards) or exported. Such analyses remain
probabilistic and limited in scope, and we do not believe that they are sufficient to be able to
identify impacts on particular parcels of land.

Fourth, even if one were to link particular corn kernels grown on a particular parcel of
land to ethanol production, and such production in turn to a qualifying RFS use, the end use of
crops produced on the same parcels of land can and does vary from year to year. Thus, it is
speculative whether any connection established for prior years would remain in 2020.

17 Laca, Anna-Lisa. Factors Influencing Global Grain Production. Agweb.com. November 28, 2017.

18 Meade, B., Puricelli, E., McBride, W., Valdes, C., Hoffman, L., Foreman, L., & Dohlman, E. Corn and Soybean
Production Costs and Export Competitiveness in Argentina, Brazil, and the United States. United States Department
of Agriculture Economic Research Service. June 2016.





Fifth and finally, even if reducing the 2020 RFS standards were to lead to decreases in
corn production, these changes would likely not reverse the impacts of land-use decisions made
in prior years (whether those prior decisions were the result of increased biofuel production or
not). Once acres have been converted to cropland, they do not quickly revert to the condition of
their former state as native grassland, forest, or wetlands. In reality, once the expense of clearing
the land has occurred, and investments have been made in equipment and infrastructure for
farming that land so that land tends to stay in agricultural use. Therefore, continued cultivation of
that converted land is likely to occur even if lower 2020 RFS standards resulted in a decreased
demand for feedstocks for biofuel production.

In summary, we conclude that with respect to corn ethanol, the 2020 RFS standards do
not cause any effects on listed species or their critical habitats. This is because the 2020 RFS
standards do not cause any effects on the production of ethanol in the U.S. and thus production
of corn used as an ethanol feedstock. We further note that even if the 2020 RFS standards did
impact corn ethanol or corn production in 2020, any specific effects on listed species or critical
habitat from those activities would still not be caused by the 2020 RFS standards.

2. Biodiesel and Renewable Diesel

While there are no requirements under the RFS program specific to ethanol, the statute
does contain a mandate for biomass-based diesel. Biodiesel and renewable diesel are used to
satisfy the biomass-based diesel requirement, and they are also the predominant fuels used to
satisfy the non-cellulosic portion of the advanced biofuel standard. Biodiesel and renewable
diesel can be produced from any number of feedstocks including waste oils, non-food grade corn
oil, and virgin vegetable oils (primarily soy and canola oil, but also other vegetable oils). The
relevant environmental impacts of producing biodiesel or renewable diesel from the same
feedstocks are expected to be the same. Biodiesel and renewable diesel from some of these
feedstocks, such as waste oils and non-food grade corn oil, can be economical even absent the
RFS program. 1920

However, biodiesel and renewable diesel produced from virgin vegetable oil is
significantly more expensive to produce than petroleum diesel fuel.?* Further, biodiesel and
renewable diesel from virgin oils do not have properties that would likely result in their
continued use in the U.S. or foreign markets in appreciable quantities in the absence of the RFS
program or other incentives (such as the biodiesel tax credit, the California low-carbon fuel
standard, or state level mandates and incentives). Therefore, in contrast to corn starch ethanol,

19 "Modeling a No-RFS Case," ICF Incorporated; Work Assignment 0,1-11, EPA contract EP-C-16-020; July 17,
2018.

20 Use of such waste oils to produce biofuel has no effect on species or critical habitat, because it does not require
any crop inputs. Use of non-food grade corn oil is not expected to have an impact on species or critical habitat as the
oil portion of the corn kernel is not significant enough, ether by mass or value, to affect corn planting (a corn kernel
generally contains 3-5% oil). The remainder of the corn kernel is used in other industries, primarily for the
production of animal feed and ethanol.

2L According to the December 6, 2019 National Weekly Ag Energy Round-Up biodiesel prices ranged from $2.74 to
$3.16 per gallon. The wholesale price for petroleum diesel according to the December 12, 2019 Today in Energy
report ranged from $1.83 to $1.93 per gallons.





the volume of biodiesel and renewable diesel expected to be used in 2020 is higher than the
volume of these fuels that would be expected to be used in the absence of the 2020 annual rule.

While the 2020 RFS standards are likely to drive production and use of biodiesel and
renewable diesel in 2020, they will not cause higher production of oilseed crops than would be
produced in the absence of the 2020 RFS standards. Oilseed crops, such as soybeans and canola,
are primarily grown to provide high protein animal feed (i.e., soy meal and canola meal) for both
U.S. and worldwide markets.?? The market demand for high protein animal feed especially has
been increasing rapidly over the last decade as meat production has increased in both domestic
and foreign markets and is expected to continue to increase in future years as global demand for
animal meat increases (see Figure 2 below).?®> While lower demand for biodiesel would be
expected to reduce prices for vegetable oils such as soy and canola oil, such lower prices would
not alter the market demand for high protein animal feed that is the driver of oilseed crop
plantings. That is, in the absence of demand for vegetable oils created by the RFS standards in
2020, virgin vegetable oil prices would likely fall. In response, prices for the primary oilseed
products such as soy meal would be expected to increase to offset the lost income from vegetable
oils and provide the market signal for continued production of oilseeds. We have observed this
market dynamic in previous years. For example, despite falling prices for soybean oil since 2013,
soybean production in the U.S. increased through 2018 (see Figure 3 below). We also note that
despite an increase in the advanced biofuel volume from 2018 to 2020 (which would generally
be expected to result in increased demand for vegetable oil), U.S. production of soybeans is
projected to be significantly lower in 2019 and 2020 than previous years due to factors unrelated
to the RFS program, such as low commaodity prices, high soybean stocks, and tariffs on soybeans
exported to other countries.

22 |MC International, The Growing U.S. Soybean Qil Surplus, Paper for: National Biodiesel Board, Jefferson City,
Missouri, August 2018.
2 |bid.
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Global Meat Production

Figure 2

Historical and Projected Domestic and Global Meat Production
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Figure 3
U.S. Soybean Production and Soybean Oil Prices
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Another significant driver of oilseed planting is crop rotation. For example, soybeans are
the primary crop grown in rotation with corn, and crop rotation practices significantly impact
soybean plantings in any given year. To the degree that plantings of soybeans and other oilseed
crops are driven by crop rotation practices, these plantings likely would not be affected by
demand for vegetable oils to produce biodiesel.

Not only are oilseed plantings generally driven by demand for high protein animal feed
and crop rotation practices, but the particular circumstances related to oilseed supply and demand
in 2020 further indicate that increased demand for vegetable oils for biodiesel and renewable
diesel production is even less likely than in other years. There is currently an abundance of
soybeans in the market, largely due to Chinese tariffs on soybeans produced in the U.S. and
decreased trade of oilseeds, further suppressing additional soybean plantings. A large harvest in
the 2018/2019 agricultural marketing year (which runs from October 1, 2018 through September
1, 2019 and includes the fall 2018 oilseed harvest) combined with significantly lower trade of
oilseed resulted ending stocks of oilseeds that were nearly twice as large as the ending stocks in
2017/2018 and nearly three times larger than ending stocks in 2016/2017.2* This resulted in
lower soybean plantings in 2019 and similarly low expected soybean planting in 2020.2° These
significant stocks of oilseeds, the observed decreased soybean production in 2019, and the
projected low U.S. soybean production in 2020, create a special set of market circumstances.
Under this set of market circumstances, any increase in the demand for vegetable oil, caused by
increased biodiesel and renewable diesel production in response to the 2020 RFS standards,
would not cause an increase in the production of oilseeds.

In addition, while oilseed stocks are expected to remain high in 2019/2020 relative to
historic levels, there is no increase in the non-cellulosic advanced biofuel volume for 2020
relative to 2019. As a result, while the RFS program itself may be encouraging the ongoing use
of biodiesel and renewable diesel (and thus vegetable oils such as soybean oil and canola oil), the
2020 standards do not cause additional feedstock cultivation beyond what the market would
supply in their absence. %

2 World Agricultural Supply and Demand Estimates, United States Department of Agriculture, Office of the Chief
Economist. October 10, 2019 and World Agricultural Supply and Demand Estimates, United States Department of
Agriculture, Office of the Chief Economist. October 11, 2018.

25 See expect oilseed production for 2019/2020 in the October 2019 WASDE report and projected soybean
production in the July 2019 OECD-FAO Agricultural Outlook (shown in Figure 3).

2 Qur finding, in section 1V of the preamble to the final rule, that the reasonably attainable volume of advanced
biofuels is lower than the required volume is not inconsistent with this no-effects finding for three reasons. First, the
reasonably attainable analysis considers the effect of a given volume on diversions of advanced biofuels and
feedstocks from existing uses. Unlike the analysis in this memorandum, it does not specifically assess the impacts of
that volume on land use, listed species, or critical habitat. Second, even assuming that, in the abstract, diversions
increase the likelihood of land-use changes that harm ESA species (a highly speculative proposition), we do not
believe the potential diversions caused by the 2020 advanced biofuel volume would do so. The gap between the
reasonably attainable volume and the required volume is a small fraction of the volume requirement (~0.09 billion
gallons of advanced biodiesel and renewable diesel), which could be produced with ~2.5% of the projected
2019/2020 domestic vegetable oil production. Given the other market circumstances, particularly the high stock of
oilseeds, we do not believe this will cause increased oilseed cultivation. Third, other economic factors could allow
the market to meet the advanced biofuels standard without any diversion, including higher than expected oilseed
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In summary, we conclude that with respect to biodiesel, the 2020 RFS standards do not
affect listed species or their critical habitats because production of oilseed crops, such as
soybeans and canola, are driven by demand for high protein animal feed and crop rotation, rather
than demand for vegetable oils as biodiesel and renewable diesel feedstocks. We note that the
position that the RFS volumes do not drive planting of oilseed crops (such as soybeans and
canola) in the U.S. is supported by several commenters, including the American Soybean
Association,?’ the Nebraska Soybean Association,?® the International Council on Clean
Transport,?® Growth Energy* and the Union of Concerned Scientists.*! This is particularly true
for 2020 given that the unusually large stocks of oilseeds in the U.S., along with the continuing
Chinese tariffs on soybean produced in the U.S. and low prices for soybeans and soybean oil,
have resulted in significantly lower projections for domestic soybean production in 2019 and
2020.%2 Finally, as discussed above with respect to corn ethanol, even if the 2020 RFS standards
did impact oilseed production in 2020, any specific impacts on listed species or critical habitat
from oilseed cultivation would still not be caused by the 2020 RFS standards.

3. Cellulosic Biofuel

As with biodiesel and renewable diesel, we do not expect that cellulosic biofuel would be
used in the transportation fuel market in appreciable quantities absent the RFS program or other
incentives. The 2020 RFS standards, therefore, are likely to result in the increased production
and use of cellulosic biofuel in 2020. However, we do not expect that these increases will cause
any effects on listed species or critical habitats.>® The vast majority of the cellulosic biofuel
volume projected to be supplied in 2020 is CNG/LNG derived from landfill biogas, production
which is not known to have any impacts on listed species or critical habitat. Such production
does not require any crop or other plant input. The remainder of the cellulosic biofuel volume is
expected to be produced from crop residue (such as corn kernel fiber) and woody residues,®*
which are not expected to have any impact on crop cultivation decisions or the habitat of listed
species. As with corn and oilseeds, even if demand for agricultural residues were to affect crop
production, any specific impacts on listed species or critical habitat from cellulosic biofuel

production, increased oilseed crush (according to the October 2019 WASDE report, only 58% of oil contained in
harvested oilseeds is expected to be extracted in 2020, but the market could choose to extract a higher percentage),
increased collection of waste oils, or lower than expected consumption of vegetable oils in the food or industrial
markets.

2T EPA-HQ-OAR-2019-0136-0177

8 EPA-HQ-OAR-2019-0136-0117

2 EPA-HQ-OAR-2018-0167-0531.

30 EPA-HQ-OAR-2019-0136-0726.

31 EPA-HQ-OAR-2018-0167-0535.

32 See OECD-FAO Agricultural Outlook (July 2019) projections, shown in Figure 3.

33 As noted in the 2011 Biofuels and Environment: First Triennial Report to Congress (EPA/600/R-10/183F) and
reaffirmed in the 2018 Biofuels and Environment: Second Triennial Report to Congress (EPA/600/R-18/195),
“EISA goals for biofuels production can be achieved with minimal environmental impacts if existing conservation
and best management practices are widely employed, concurrent with advances in technologies that facilitate the use
of second generation feedstocks.” Pages viii and x in the June 2018 report. Cellulosic biofuels are generally
produced from feedstocks that are considered second generation feedstocks.

34 Qualifying cellulosic biofuels can be produced from slash, pre-commercial thinnings, and tree residue. These
terms are defined in 40 CFR 80.1401.
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production or cultivation would still not be caused by the 2020 RFS standards. Therefore, the
2020 cellulosic biofuel requirement does not affect listed species or critical habitat.

C. Second Triennial Report to Congress and Other Studies

In June 2018, EPA released Biofuels and the Environment: Second Triennial Report to
Congress, a review of the environmental impacts of biofuels.® This report did not specifically
address the impacts of the 2020 RFS standards. In addition, while the report did discuss literature
that generally relates biofuels to crop cultivation, such statements are of limited relevance to the
2020 RFS standards as they did not purport to establish any causal link between the 2020 RFS
standards and increased crop cultivation.

Among the specific conclusions of the June 2018 report, EPA found that “[t]he
conversion of environmentally-sensitive land to cropland consistent with increased production of
current biofuel feedstocks is associated with negative impacts to ecosystem health and
biodiversity.” However, the report did not purport to establish a causal connection between the
2020 RFS standards or any other RFS annual rule and land use changes.*® The report also did not
specifically evaluate potential effects of biofuels on listed species or critical habitat, or severe
environmental harm.

Thus, the report is of limited utility in assessing the environmental impacts of the 2020
RFS standards. To the extent the report is relevant, however, it is consistent with our findings.
The June 2018 report concluded that “most environmental effects of biofuel production are
associated with the feedstock production stage,” referring to the production of corn, soy, and
other crops.®” As we have explained, however, the 2020 RFS standards do not affect crop
production.®®

We acknowledge that certain statements in the June 2018 report may appear inconsistent
with our conclusions that increased production of corn ethanol or oilseed feedstocks for biodiesel
would not occur but for the 2020 RFS standards with reasonable certainty. For example, the
June 2018 report states that “If feedstock production for biofuels were evenly distributed across
the country, then 25% and 2.5% of corn and soybean acreage, respectively, are reasonable first
order estimates attributable to biofuels.”*® As explained in the June 2018 report, these estimates
and related statements, however, merely relate land use change to biofuels based on the portion
of the crop that is used to produce biofuel. For instance, the 2.5% soybean acreage figure is
derived by multiplying the percentage of aggregate soybean production used for biofuel

% U.S. EPA (2018). Biofuels and the Environment: Second Triennial Report to Congress. U.S. Environmental
Protection Agency, EPA/600/R-18/195. Throughout this memorandum we refer to this document as the “June 2018
report.”

% 1d. at Major Findings & Box 3.

371d. at 53 & Box 3.

38 The Biofuels and the Environment: Second Triennial Report to Congress also described environmental effects
associated with biofuel production unrelated to the feedstock production stage, such as emissions from biofuel
production facilities, but noted that these impacts are far smaller in magnitude. Such impacts do not but-for cause
any impact on listed species or critical habitat with reasonable certainty, and in the case of corn ethanol would be
expected to occur even in the absence of the 2020 RFS standards.

¥1d. at 61 & 62.
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production (12%) by the percentage of the physical soybean used for biofuel production (20% by
weight). The analysis did not consider the complex regulatory and market factors that are
relevant to such relationships.*® Furthermore, the 2.5% estimate does not consider the degree to
which increased soybean production is being driven by demand for high protein animal feed
(which is approximately 80% of the soybean by weight, and the primary product of soybean
cultivation) or other economic factors and would have happened regardless of increased demand
for biodiesel and renewable diesel. As further explained in the June 2018 report, this kind of
proportional analysis is not accurate and leads to incorrect attribution of land use change and
biofuels. Currently, there is no scientific consensus about how to accurately and consistently
attribute land use change in the context of biofuels.*

The June 2018 report contained references to several published papers purporting to have
established a causal link between the RFS program and the conversion of land to cropland used
to provide feedstocks for biofuel production.*? To estimate the impact of the RFS program on
land conversion, these papers first had to determine the increase in biofuel production
attributable to the RFS program since, as discussed above, the mechanism by which the RFS
program could cause land conversion is by increasing demand for biofuel feedstocks, and thus
increasing the market price for these feedstocks. These papers generally relied on work by Carter
and colleagues to establish the volume of biofuel production attributable to the RFS program.*®
After reviewing Carter’s paper, EPA has determined that Carter’s estimates of biofuel production
attributable to the RFS program are unsupported assumptions.

Carter makes the assumption that the applicable standards under the RFS1 program (2006
- 2009) were not binding, and that it was only the incremental standards under the RFS2 program
(2010 and later years) that drove biofuel use. However, Carter merely assumes that correlations
between RFS volumes, ethanol production, and land use changes, indicate that increases in
ethanol production and land use changes were caused by the RFS program. The paper does so
without considering the economic factors that played a role in the demand for ethanol during this
time frame apart from any RFS requirements, such as the octane value of ethanol, crude oil
prices and corn prices. Nor did Carter assess the impacts of other federal and state tax credits,
mandates and incentives, and export markets. Carteralso associates the dramatic increase in
ethanol production capacity with an anticipation of new demand from Congressional bills and
appear to conflate production capacity with actual demand for ethanol.**

Since Lark and others relied on Carter’s work to establish the attribution of biofuel
production to the RFS program, their conclusions as to the attribution of land use change to the
RFS program suffer from the same fundamental flaws. That is, they claim that the RFS program

40 The report explicitly disclaims such conclusions by noting that “we cannot quantify these percentages with
confidence at this time based solely on that information without new analyses.” Id. at 54.

411d. x & Box 3.

42 See, e.g., “Impacts of the Renewable Fuel Standard on America’s Land and Water Resources,” Lark, et al. (Feb
15, 2019), available in the docket.

3 See, e.g. “Commaodity storage and the market effects of biofuel policies,” Carter, Rausser, Smith (2017).

4 Carter’s paper only discusses the impacts of the RFS and ethanol production on land use change. Other papers
have used similar methodology to examine the impact of biofuels on other crops such as soybeans and wheat. See,
e.g., “Effects of the Renewable Fuel Standard on Corn, Soybean, and Wheat Prices,” Smith, available in the docket
for this action. These papers suffer from the same shortcomings as Carter’s work, generally assuming that observed
correlations demonstrate a causation without consideration of other factors.
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caused land use changes based solely on correlations between the RFS volumes, ethanol
production, and land use change, without analyzing the numerous other economic factors that
affect ethanol and feedstock production as EPA has done in this memorandum for the 2020
standards.*® To our knowledge, other researchers also either assess only the connection between
biofuels and land-use changes or simply reference Carter, without independently analyzing the
degree to which land use change is attributable to the RFS program (rather than biofuel
production more generally).

It is also important to recognize that the June 2018 report was primarily a retrospective
review of the impact of biofuel production on the environment, and did not specifically consider
the 2020 RFS standard, nor factors unique to 2020 that will likely have a significant influence on
the ultimate environmental impacts of these volumes in the future. Lark’s and Carter’s work
suffers from this problem as well. For example, as discussed above, abnormally large stocks of
oilseeds in the U.S. along with the continuing Chinese tariffs on soybean produced in the U.S.,
low prices for soybeans and soybean oil, and significantly lower projections for domestic
soybean production in 2019 and 2020 are examples of the types of factors not considered in the
June 2018 report.

D. Conclusion

In conclusion, for the reasons discussed in this memorandum, EPA has determined that
the 2020 RFS annual rule will have no effect on listed species or their critical habitat.

45 We do not dispute that Lark’s work does indicate a likely connection between biofuel production generally and
land conversion. In this memorandum EPA is only considering the effects of the 2020 RFS standards on listed
species and their critical habitats, rather than the effects of biofuel production more generally.
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From: Cathy Tortorici - NOAA Federal

Subject: Re: Materials to review for our 3/23/21 meeting at 2 pm?
To: Korotney, David
Cc: Burch, Julia; Burkholder, Dallas; Craig_Aubrey@fws.gov; Hambright, Rosemary; Karen Myers; Keith Paul;

Li, Ryland (Shengzhi); Machiele, Paul; Michaels, Lauren; Nancy Brown-Kobil - NOAA Federal; Nelson,
Karen; David Baldwin - NOAA Federal
Sent: March 22, 2021 4:02 PM (UTC-04:00)

Thanks so much - very helpful!
On Mon, Mar 22, 2021 at 3:25 PM Korotney, David <korotney.david@epa.gov> wrote:

Attached are two things we intend to go over. We may have one or two additional things that we show
on our screen.

From: Cathy Tortorici - NOAA Federal <cathy.tortorici(@noaa.gov>
Sent: Monday, March 22, 2021 2:23 PM
To: Burch, Julia <Burch.Julia@epa.gov>; Burkholder, Dallas <burkholder.dallas@epa.gov>;

Craig_Aubrey@fws.gov; Hambright, Rosemary <Hambright.Rosemary.E@epa.gov>; Karen Myers
<karen_myers@fws.gov>; Keith Paul <keith paul@fws.gov>; Korotney, David <korotney.david@epa.gov>; Li,
Ryland (Shengzhi) <Li.Ryland@epa.gov>; Machiele, Paul <machiele.paul@epa.gov>; Michaels, Lauren

<Michaels.Lauren@epa.gov>; Nancy Brown-Kobil - NOAA Federal <nancy.brown-kobil@noaa.gov>; Nelson,
Karen <nelson.karen@epa.gov>; David Baldwin - NOAA Federal <david.baldwin@noaa.gov>

Subject: Materials to review for our 3/23/21 meeting at 2 pm?

Dear all -

I was wondering if there were any materials we should be reviewing in preparation for our meeting this week.

Thanks so much -

Cathy T.

Cathy Tortorici
Chief, ESA Interagency Cooperation Division

Office of Protected Resources
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From: Burch, Julia
Subject: TA on RFS - EPA, FWS, NMFS

To: Burkholder, Dallas; Machiele, Paul; Michaels, Lauren; Korotney, David; Li, Ryland
(Shengzhi); Hambright, Rosemary; cathy.tortorici@noaa.gov; Nancy Brown-Kobil -
NOAA Federal; Aubrey, Craig; Karen Myers; Nelson, Karen; David Baldwin - NOAA
Federal

Cc: Keith Paul; Caldwell, Robert; Bhander, Gurbakhash S.; Clark, Christopher;
Herbolsheimer, Courtney

Sent: March 22, 2021 3:30 PM (UTC-04:00)

Attached: Endangered Species Act No Effect Finding for the 2020 Final Rule.pdf, Corn land use
causal diagram.xlsx

Thanks for completing the doodle poll. This time works for the most folks.

Materials to follow.

Thanks!

Microsoft Teams meeting

Join on your computer or mobile app

Click here to join the meeting<https://teams.microsoft.com/1l/meetup-
join/19%3ameeting OTdhNzdkMDUtMzQxNy0OYTAkLTg5ZTItMTFiINTI4YTJhNGZi%40thread.v2/0?
context=%7b%22T1d%22%3a%2288b378b3-6748-4867-acf9-76aacbeca6a’7%$22%2c%2201d%22%3a
$22439df38b-fala-453b-8cla-bb5bfcc76647%22%7d>

Or call in (audio only)

+1 202-991-0477,,2630949594#<tel:+12029910477,,263094959#> United States,
Washington DC

Phone Conference ID: 263 094 9594

Find a local number<https://dialin.teams.microsoft.com/556a4b78-4afd-4fe6-b721-
1d903e8cdaa6?id=263094959> | Reset
PIN<https://mysettings.lync.com/pstnconferencing>

By participating in EPA hosted virtual meetings and events, you are consenting to
abide by the agency's terms of use. In addition, you acknowledge that content you
post may be collected and used in support of FOIA and eDiscovery activities.
Learn More<https://aka.ms/JoinTeamsMeeting> | Meeting
options<https://teams.microsoft.com/meetingOptions/?organizerId=439df38b-fala-453b-
8cla-bb5bfcc76647&tenantId=88b378b3-6748-4867-acf9-
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MEMORANDUM

Subject: Endangered Species Act No Effect Finding for the 2020 Final Rule
To: EPA Air Docket EPA-HQ-OAR-2019-0136

From: EPA staff

Date: December 2019

In this memorandum, EPA determines that the 2020 RFS standards? final rule has no
effect on threatened and endangered species (collectively “listed species”) or their critical
habitats. We make this finding under Section 7(a)(2) of the Endangered Species Act (ESA) and
implementing regulations promulgated by the U.S. Fish and Wildlife Service and the National
Marine Fisheries Service (collectively “the Services”) at 50 CFR Part 402. Today’s finding is
similar to the no-effects finding we issued in promulgating the 2019 RFS standards but is based
on a new and searching evaluation of the entire record before us.

Section A of this memo explains the governing regulatory framework for consultation in
light of the new ESA consultation regulations and the D.C. Circuit’s recent opinion regarding
ESA consultation in the 2018 RFS annual rule. Section B articulates EPA’s analysis of the fuels
and agricultural markets, including updated data on the production, consumption, and export of
biofuels and underlying feedstocks. Section C considers other recent environmental analyses of
biofuels, including EPA’s June 2018 Biofuels and the Environment: Second Triennial Report to
Congress and other studies. We explain why we have found that the 2020 standards rule causes
no-effects notwithstanding the general association between biofuels and environmental impacts
we and others have previously described.

A. Legal and Regulatory Framework

Pursuant to section 7(a)(2) of the ESA and the Services’ regulations, 50 CFR 402.14(a),
federal agencies are required to consult with the Services on actions they authorize, fund, or
carry out that may affect listed species or designated critical habitat. Consultation is not required
where the action has no effect on such species or habitat.

On August 27, 2019, the Services promulgated new, binding regulations regarding ESA
consultation. 84 FR 44976 (Aug. 27, 2019). The regulations define “effects of the action” as “all
consequences to listed species or critical habitat that are caused by the proposed action, including
the consequences of other activities that are caused by the proposed action. A consequence is
caused by the proposed action if it would not occur but for the proposed action and it is
reasonably certain to occur” (emphasis added). 50 CFR 402.02 (“Effects of the Action”). In
other words, “[t]o be considered an effect of a proposed action, a consequence must be caused by

! Throughout this memorandum, we use the term “2020 RFS standards” to refer to the four volume requirements
established in the 2020 final rule, the percentage standards associated with these volumes, and the biomass-based
diesel required volume for 2021.





the proposed action (i.e., the consequence would not occur but for the proposed action and is
reasonably certain to occur).” 50 CFR 402.17(b).

“A conclusion of reasonably certain to occur must be based on clear and substantial
information, using the best scientific and commercial data available.” 50 CFR 402.17(a), (b).
That is, “there must be a firm basis to support a conclusion that a consequence of an action is
reasonably certain to occur. The determination of a consequence to be reasonably certain to
occur must be based on solid information and should not be based on speculation or conjecture.”
84 FR 44977/3. The regulations also provide a non-exhaustive list of considerations for
determining that a consequence is not caused by the agency action: the consequence is so remote
in time or space from the action that it is not reasonably certain to occur, or “only reached
through a lengthy causal chain that involves so many steps as to make the consequence not
reasonably certain to occur.” 50 CFR 402.17(b)(1)-(3).

The new regulations also removed the prior regulatory terms “direct and indirect effects”
and “interdependent or interrelated activity.” However, the Services clarified that the new
regulations were not thereby intended to make a substantive change, but only to streamline the
regulation, see, e.g., 84 FR 44977/1, and noted that these terms still “can be useful” in analyzing
the effects of an action, id. at 44988/3.

On September 6, 2019, the D.C. Circuit resolved challenges to the 2018 RFS annual rule
in American Fuel & Petrochemical Manufacturers v. EPA, 937 F.3d 559 (D.C. Cir. 2019) (per
curiam). In doing so, the Court found that environmental petitioners had standing to litigate
EPA’s alleged failure to consult under the ESA, based on declarations submitted by the
petitioners’ members, as well as studies associating biofuels with land-use changes in past years.
These studies included EPA’s report Biofuels and the Environment: Second Triennial Report to
Congress. Many of these studies correlated biofuel production with land-use change patterns
prior to 2016. For standing purposes, the Court reasoned that “the 2018 Rule is simply the next
iteration of [RFS] standards” and thereby inferred that the rule caused injury to environmental
petitioners. Id. at 595.

At the time, the Court rejected petitioners’ arguments that “the evidence conclusively
establishes that the 2018 Rule ‘may affect’ listed species or critical habitat.” 1d. at 598. Instead,
the Court remanded the rule to EPA and ordered the agency to “develop the record and decide
the issue in the first instance on remand.” Id. In addition, the Court clarified that EPA’s duty was
to specifically assess the impacts of the 2018 Rule based on the record before it, not to engage in
an ESA effects analysis of the entire RFS program. See id. at 591, 597-98.2 Consistent with the
Court’s direction regarding the 2018 rule, EPA has, in promulgating the 2020 rule, considered
the evidence before us and determined that this rule has no effect on listed species or their
critical habitats. Our conclusions are specific to the 2020 RFS standards.®

2 EPA is still considering the Court’s remand of the 2018 rule, and is not taking final action on that remand in the
2020 standards final rule.

3 EPA has carefully considered the comments raised during the periods for public comment (including the public
hearings) for this rulemaking. We have not identified any comments that argue, with reasonable specificity, that
EPA is obligated to consult under the ESA in promulgating the 2020 standards rule. We did receive a comment
suggesting that consultation with the Services on the 2020 rule is not required and generally supporting our
findings here. See Comment available at EPA-HQ-OAR-2019-0136-0726.





B. No Effect Determination

EPA determines that it need not consult with the Services because the 2020 RFS
standards will have no effect on listed species or their critical habitat. That is, there are no effects
to listed species or critical habitat that would not occur but-for the 2020 RFS standards and that
are reasonably certain to occur. See 50 CFR 402.02 (“Effects of the action”). In reaching this
conclusion, we have assessed the 2020 RFS standards independent of past annual rules.*

First, the 2020 RFS standards do not directly affect listed species or critical habitat. The
2020 RFS standards require the market to use renewable fuels as transportation fuel, heating oil,
or jet fuel in the U.S. in 2020. They do not require, authorize, fund, or carry out the production of
any specific biofuel or crop, the use of any land that is critical habitat, or the taking of any listed
species or other activity that may affect any listed species. Decisions on what type of feedstock
to use for biofuel production, where such feedstocks are grown, the types and volumes of
agricultural inputs such as fertilizer or pesticide to use in growing the feedstocks, and what types
of renewable fuel will ultimately be produced, are made by third parties, and any on-the-ground
activities to implement and carry out those decisions are undertaken by such third parties.®
Moreover, some third parties, notably farmers who decide how much and where they plant crops,
are not regulated by the RFS program at all. All the above decisions are also influenced by many
market factors beyond the RFS standards, some of which we discuss further below.

Second, we have also considered whether, beyond the direct effects, any consequences on
listed species or critical habitat are reasonably certain to occur but for the 2020 RFS standards,
that is whether any such consequences are “caused” by the 2020 RFS standards.® We perform
this analysis for each of the three major types of biofuels expected to be used to satisfy the 2020
RFS standards: ethanol made from corn starch, the primary conventional renewable fuel used
under the RFS; advanced biofuels with a focus on biodiesel and renewable diesel made from
oilseeds (primarily soy and canola), which are the primary advanced biofuels used under the
RFS; and cellulosic biofuels. For each category of biofuel, we conclude that the 2020 RFS
standards do not cause any effects to listed species or critical habitats.

4 We would reach the same no-effects conclusion were we to assess the relatively small volume increase relative to
the 2019 final rule volumes. We note that in relation to the 2019 final rule, the 2020 rule increases only the
cellulosic biofuel volume, with corresponding increases to the advanced and total volumes. There is no increase in
the implied non-cellulosic advanced or conventional volumes. The entirety of the cellulosic biofuel volume increase
is due to CNG/LNG derived from landfill biogas. As we explain in section B.3, the production of this biofuel is not
expected to have any impacts on listed species or critical habitats. (The BBD volume also increases from 2019 to
2020, albeit not from 2020 to 2021. But in any event, the BBD volume for these years is expected to be non-binding,
with BBD volumes instead being driven by the advanced biofuel standard as explained in section V11 of the 2020
final rule, and section V1 of the 2019 final rule, 83 FR 63704, 63734-63739. Therefore, in considering the advanced
biofuel volume we have also considered the BBD volume, as we do not expect that renewable fuel production in
2020 and 2021 would be any different in the absence of the BBD volume requirement.)

5> Corn and oilseed plantings, for fuel or food, occur on private land and are not authorized, funded, or carried out by
the 2020 RFS standards. While these activities are not caused by or attributable to the 2020 RFS standards and are
not reasonably certain to occur, EPA notes that Section 9 of the ESA — which prohibits the take of individuals of
most listed species — and the permitting scheme established under Section 10 of the ESA may provide protection for
listed species as future non-federal activities become reasonably certain.

& Throughout the remainder of this section B, we use the term “cause” as a term of art to refer to the concept of but-
for cause with reasonable certainty, as defined in the Services’ regulations at 50 CFR 402.02 (“Effects of the
action”). In sections A and C, we use “cause” with its ordinary meaning.
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Generally, we find that for each of the three major types of biofuels, the 2020 standards
would not be the but-for cause of any impacts on listed species or critical habitat. In any event,
even if the 2020 standards were the but-for cause of any impacts, those impacts would not be
reasonably certain to occur. Given the highly attenuated causal chain between the 2020 standards
and potential impacts on listed species and critical habitat, any such impacts would be “only
reached through a lengthy causal chain that involves so many steps as to make the consequence
not reasonably certain to occur.” 50 CFR 402.17(b)(3). In addition, we are not aware of “clear
and substantial information, using the best scientific and commercial data available” that would
support a conclusion that such effects are reasonably certain to occur. 50 CFR 402.17(a). To the
contrary, our analysis of the data before us indicates that any such impacts would not occur but-
for the 2020 standards, and certainly not with reasonably certainty.

For corn ethanol, we find that the 2020 RFS standards do not cause any increase in corn
ethanol production and therefore do not cause any increase in corn cultivation in the United
States. We believe that this reason independently justifies our “no effect” finding. However, even
if corn ethanol production and corn cultivation were to be affected to some degree by the 2020
RFS standards, any specific effects on listed species or critical habitat from those activities
would still not be caused by the 2020 RFS standards.

For biodiesel and renewable diesel produced from oilseeds, available information (such
as the current price for D4 and D5 RINSs) indicates that the 2020 RFS standards will result in
their higher use and production than in the absence of the rule. Nonetheless, we find that the
2020 RFS standards do not cause any effects on listed species or critical habitats. There are three
reasons for this: (1) biodiesel and renewable diesel production to satisfy the 2020 RFS standards
IS not expected to cause increased cultivation of oilseeds because oilseed cultivation is primarily
driven by other factors; (2) even were biodiesel and renewable diesel production to generally
impact oilseed cultivation, the 2020 RFS standards do not impact oilseed cultivation due to
unique regulatory and market circumstances in 2020; and (3) as with corn ethanol, even if there
were any changes in oilseed cultivation, any specific impacts on listed species or critical habitat
from oilseed cultivation would still not be caused by the 2020 RFS.

For cellulosic biofuel, available information (such as the current price for D3 RINS)
indicates that the 2020 RFS standards will likely increase the use and production of cellulosic
biofuels. However, we find that the 2020 RFS standards do not cause effects on listed species or
critical habitats, because: (1) cellulosic biofuel is almost entirely sourced by recovering biogas
from landfills, and that is not expected to affect listed species or their critical habitat; (2) a very
small portion of cellulosic biofuel is produced from crop or woody residues, which are not
expected to have any impact on crop cultivation decisions or the habitat of listed species at the
quantity used in 2020; and (3) as with the other biofuels, even were there to be environmental
impacts associated with these processes, any specific impacts on listed species or critical habitat
from cellulosic biofuel production or cultivation would still not caused by the 2020 RFS
standards.’

" We have also considered other potential environmental impacts of the 2020 standards. See, e.g., Response to
Comments section 2.1.3 (severe environmental harm), 8.2 (environmental impacts generally). None of them indicate
that this rule may affect listed species or critical habitats.





1. Conventional Renewable Fuel (Corn Starch Ethanol)

The 2020 RFS standards require the use of specified volumes of four categories of
renewable fuel. While many stakeholders often refer to a 15-billion-gallon requirement for corn
ethanol, neither EISA nor EPA’s annual rules contain such a requirement. Nor is there a specific
requirement for conventional (non-advanced) renewable fuel, the only category for which
ethanol produced from corn starch can qualify, although EISA implies a conventional renewable
fuel volume in the difference between the total renewable fuel volume and the advanced biofuel
volume. In fact, multiple types of renewable fuels produced from a variety of feedstocks can be
used to satisfy the total renewable fuel volume requirements, including fuels such as ethanol,
biodiesel, renewable diesel, butanol, compressed natural gas, and liquefied natural gas.
However, historically, ethanol produced from corn starch has been the predominant fuel used to
satisfy the implied requirement for conventional renewable fuel, and we anticipate that it will
continue to be the predominant fuel used to satisfy this implied volume requirement in 2020.

Since 2017, the implied conventional renewable fuel requirement has been 15 billion
gallons. While this volume is higher than the volume of ethanol used in the U.S. as transportation
fuel in recent years, we do not expect that the 2020 RFS standards will cause greater production
of ethanol from corn starch than would otherwise occur. This is because demand for corn
ethanol, both in the U.S. and globally, is strong for other economic reasons.? It is this demand in
the U.S. and abroad, which exceeds the implied volume for conventional renewable fuel in 2020,
that is in turn driving corn ethanol production in the U.S. and thus driving the production of corn
to produce ethanol in the U.S. As discussed in greater detail below, the two primary drivers of
this demand are the use of ethanol in E10 blends as an octane booster domestically and demand
for ethanol from foreign countries. We thus do not expect that this demand would change
appreciably in the absence of 2020 RFS standards, as discussed below.

Currently, almost all gasoline in the U.S. contains 10% ethanol, and this is unlikely to
change in the near future even in the absence of the RFS program. The gasoline refining and
distribution system, driven by the favorable blending economics of ethanol over the last decade,
has invested heavily to transform itself to rely on the use of 10% ethanol. The blending of
ethanol into gasoline is currently a profitable practice for refiners and blenders due to the
relatively low cost of ethanol and the significant value of ethanol’s high octane rating.> 1° To

8 See World Fuel Ethanol Consumption by Year. Indexmundi.

® On December 12, 2019, EIA reported (www.eia.gov/todayinenergy/prices.php) wholesale spot gasoline (RBOB)
prices in different markets ranging from $1.53-1.63 per gallon in comparison to a Chicago Board of Trade (CBOT)
spot price of ethanol at $1.32 per gallon. Thus, even without the considerable added octane blending value of
ethanol, current market prices favor blending ethanol into gasoline to create E10 (where ethanol’s lower energy
content is not transparent to consumers). Because ethanol is less expensive than gasoline, blending up to ten percent
ethanol into gasoline reduces the overall cost for blended gasoline.

10 See EIA AEO 2019, Table A12: Petroleum and other Liquid Prices, Reference Case, projecting increases in crude
oil prices from $74/bbl in 2018 to $82/bbl in 2025, and $108/bbl in 2050, and USDA Long-Term Projections,
October 2019, Table 5: U.S. Corn long-term projections, projecting slight increases from $3.61/bushel in 2018/2019
up to $3.80/bushel in 2019/2020 and $3.55/bushel in 2025/2026. These projections indicate that the market
dynamics are unlikely to change. That is, given that corn prices are expected to remain relatively stable over these
time periods despite significant increases in crude oil prices, the favorable economics of blending ethanol in E10 are
expected to continue.





better understand the blending economics of renewable fuels, EPA commissioned a study to
assess biofuel use in future years in the absence of RFS requirements.!! This study concluded
that even in the absence of the RFS standards refiners and blenders were likely to continue to
blend ethanol into gasoline at a 10% rate due to the favorable economics of ethanol as a gasoline
blending component and octane enhancer. These findings are similar to those we made in
response to petitions for a waiver of the 2012 and 2013 RFS standards on the basis of severe
economic harm associated with a drought, where we concluded that the RFS standards in the
latter part of 2012 and early part of 2013 would not be expected to drive ethanol use.'?

Over the last dozen years or so, the entire gasoline production and distribution system has
also invested billions of dollars to adjust itself to the use of E10 ethanol blends. Refiners have
modified their process units and operations to produce sub-octane gasoline blendstocks that
cannot be sold as gasoline without the subsequent addition of ethanol.** Pipelines likewise have
shifted their physical assets and operations to distribute these blendstocks instead of finished
gasoline. Terminals across the country have been modified to receive and store shipments of
ethanol and blend it into these blendstocks. Rail lines and trucking fleets have been expanded to
accommodate the shipment of ethanol, which is approximately 10% of our nation’s gasoline
supply, through means other than pipelines. To reverse course and go back to refining and
distributing ethanol free finished gasoline would require much more than a reduction in the 2020
RFS standards; it would require a market-wide decision that would then take years and likely
billions of dollars to implement. This would require a significant economic driver over a
sustained period. Thus, even if the blending of ethanol in E10 blends is unexpectedly
unfavorable economically in 2020 (and there is no reason to believe that this would be the case)
it would likely still continue in 2020 due to these market factors. Domestic demand for ethanol in
E10 blends is projected to be approximately 14.3 billion gallons in 2020. The vast majority of the
ethanol projected to be used in the U.S. in 2020 is expected to be used as E10. Thus,
hypothetically, were EPA to waive all of the RFS requirements for 2020, we would expect
domestic use of ethanol in the U.S. to only decrease slightly as a result of decreased sales of
higher level ethanol blends such as E15 or E85, which do not receive the same octane benefit as
ethanol blended as E10.14 1°

While the 2020 RFS standards may have some minor impacts on corn ethanol use,
primarily for blends greater than E10, we find that they will not cause any impact on corn
ethanol production. Consumption of ethanol in the U.S. has remained relatively steady since

11 "Modeling a No-RFS Case," ICF Incorporated; Work Assignment 0,1-11, EPA contract EP-C-16-020; July 17,
2018. We also received two studies in comments that was consistent with the conclusion that E10 would continue to
be used in the U.S. even in the absence of the RFS program (“An Assessment of the Renewable Fuel Standard Using
EVA-NEMS,” Energy Ventures Analysis, prepared for The Fueling American Jobs Coalition. July 17,2019, and;
“The RFS and Ethanol Production: Lack of Proven Impacts to Land and Water,” prepared by Ramboll for Growth
Energy, August 18, 2019. See Comment available at EPA-HQ-OAR-2019-0136-0726.

12 See 77 FR 70752.

13 See comments from PBF Energy, EPA-HQ-OAR-2017-0091-4702, CVR Energy, EPA-HQ-OAR-2017-0091-
4888, REG, EPA-HQ-OAR-2017-0091-4500.

14 See “Updated market impacts of biofuels in 2020,” memorandum from David Korotney to docket EPA-HQ-OAR-
2018-0167.

15 Even then, some E15 and E85 use would continue due to ongoing Federal, State, and Local requirements and
incentives, other than RFS standard, for the use of such fuels and taking advantage of the infrastructure already in
place.





reaching the E10 blendwall in 2013, as the production of corn starch ethanol in the U.S. has
continued to increase well beyond the volumes required by the RFS standards. Ethanol
production in the U.S. exceeded the implied maximum statutory volume (15 billion gallons) in
2016 and has continued to increase since that time (see Figure 1 below). In 2018, ethanol
production in the U.S. reached approximately 16.0 billion gallons. This increasing production is
not being driven by the RFS requirements, as the production levels far exceed the volumes used
in the United States and available for RFS compliance, and instead appear to be driven by
favorable export markets for corn ethanol. As depicted in Figure 1, below, U.S. ethanol
producers have exported increasing volumes of corn ethanol to overseas markets in recent years.
We currently expect that the production of ethanol for export markets will continue in 2020, as
we are not currently aware of any market dynamics that would result in the economics of
producing ethanol for export markets being unfavorable in 2020. This is especially the case for
ethanol plants that have already been constructed and must continue to produce ethanol to
provide a return on this capital investment.®

Figure 1
U.S. Production, Consumption, and Export of Fuel Ethanol (2012-2018)
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Since the primary drivers for ethanol production in 2020 are domestic demand for ethanol
in E10 blends for non-RFS economic reasons and foreign demand for ethanol, we have
concluded that the 2020 RFS standards will not cause any impact on corn ethanol production.
Therefore, the 2020 RFS standards will not cause any impact on corn production in 2020.

16 According to an economic model of corn starch ethanol production created by lowa State University, the
depreciation and interest payments an average corn ethanol plant with a nameplate capacity would be approximately
$0.17 per gallon of ethanol produced, or $17.3 million per year. The economic model is available online at:
https://www.extension.iastate.edu/agdm/energy/xls/d1-10ethanolprofitability.xIsx




https://www.extension.iastate.edu/agdm/energy/xls/d1-10ethanolprofitability.xlsx
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Furthermore, even if the 2020 RFS standards were to drive some corn starch ethanol
production in 2020, it is still not reasonably certain whether domestic corn plantings would be
any different since corn supply could simply shift to other markets. Corn plantings are a
function of a large number of worldwide agricultural sector market factors, including markets in
food and feed.'” Unless domestic corn growers are the marginal supply of corn on a global scale
(which has not been the case historically),'® decreased demand for corn for ethanol production
would not result in decreased corn production in the U.S. with reasonable certainty, but could
instead result in decreased production in foreign markets.

Further, even if corn plantings were driven by the 2020 RFS standards, there is no
evidence that a particular parcel of land would be planted with corn but-for the 2020 RFS, much
less that any such effects are reasonably certain to occur. First, as we explained above, the 2020
RFS standards do not directly require, authorize, fund, or carry out the planting of corn.
Decisions on what type of feedstock to use for biofuel production, where such feedstocks are
grown, the types and volumes of agricultural inputs such as fertilizer or pesticide to use in
growing the feedstocks, and what types of renewable fuel will ultimately be produced, are made
by third parties. In addition, the farmers directly responsible for cultivating corn are not regulated
by the RFS program at all.

Second, while satellite imagery can provide information on the types of crops grown on a
given parcel of land in a given year, there currently exists no nationwide system for tracking how
crops from a particular parcel of land are used. As a result, based on the record before us, there is
no way to determine if the crops grown on a particular parcel were used for biofuel production
versus some other use such as food, animal feed, or export.

Third, even were it possible to attribute a particular acre of corn to biofuel production, it
is not possible to attribute such production to a qualifying RFS use in the United States as
opposed to exports or another non-qualifying use. As noted above, biorefineries have economic
incentives to produce biofuels regardless of the RFS standards. This lack of granularity and
tracking of crops for particular uses means that any estimates of localized impacts on the
environment from crops grown for biofuel are highly uncertain. Thus, while some work has
been done correlating crop use for biofuel production using proximity to a biofuel production
facility, those analyses do not evaluate whether that biofuel is used domestically (and thus can be
counted towards compliance with the 2020 RFS standards) or exported. Such analyses remain
probabilistic and limited in scope, and we do not believe that they are sufficient to be able to
identify impacts on particular parcels of land.

Fourth, even if one were to link particular corn kernels grown on a particular parcel of
land to ethanol production, and such production in turn to a qualifying RFS use, the end use of
crops produced on the same parcels of land can and does vary from year to year. Thus, it is
speculative whether any connection established for prior years would remain in 2020.

17 Laca, Anna-Lisa. Factors Influencing Global Grain Production. Agweb.com. November 28, 2017.

18 Meade, B., Puricelli, E., McBride, W., Valdes, C., Hoffman, L., Foreman, L., & Dohlman, E. Corn and Soybean
Production Costs and Export Competitiveness in Argentina, Brazil, and the United States. United States Department
of Agriculture Economic Research Service. June 2016.





Fifth and finally, even if reducing the 2020 RFS standards were to lead to decreases in
corn production, these changes would likely not reverse the impacts of land-use decisions made
in prior years (whether those prior decisions were the result of increased biofuel production or
not). Once acres have been converted to cropland, they do not quickly revert to the condition of
their former state as native grassland, forest, or wetlands. In reality, once the expense of clearing
the land has occurred, and investments have been made in equipment and infrastructure for
farming that land so that land tends to stay in agricultural use. Therefore, continued cultivation of
that converted land is likely to occur even if lower 2020 RFS standards resulted in a decreased
demand for feedstocks for biofuel production.

In summary, we conclude that with respect to corn ethanol, the 2020 RFS standards do
not cause any effects on listed species or their critical habitats. This is because the 2020 RFS
standards do not cause any effects on the production of ethanol in the U.S. and thus production
of corn used as an ethanol feedstock. We further note that even if the 2020 RFS standards did
impact corn ethanol or corn production in 2020, any specific effects on listed species or critical
habitat from those activities would still not be caused by the 2020 RFS standards.

2. Biodiesel and Renewable Diesel

While there are no requirements under the RFS program specific to ethanol, the statute
does contain a mandate for biomass-based diesel. Biodiesel and renewable diesel are used to
satisfy the biomass-based diesel requirement, and they are also the predominant fuels used to
satisfy the non-cellulosic portion of the advanced biofuel standard. Biodiesel and renewable
diesel can be produced from any number of feedstocks including waste oils, non-food grade corn
oil, and virgin vegetable oils (primarily soy and canola oil, but also other vegetable oils). The
relevant environmental impacts of producing biodiesel or renewable diesel from the same
feedstocks are expected to be the same. Biodiesel and renewable diesel from some of these
feedstocks, such as waste oils and non-food grade corn oil, can be economical even absent the
RFS program. 1920

However, biodiesel and renewable diesel produced from virgin vegetable oil is
significantly more expensive to produce than petroleum diesel fuel.?* Further, biodiesel and
renewable diesel from virgin oils do not have properties that would likely result in their
continued use in the U.S. or foreign markets in appreciable quantities in the absence of the RFS
program or other incentives (such as the biodiesel tax credit, the California low-carbon fuel
standard, or state level mandates and incentives). Therefore, in contrast to corn starch ethanol,

19 "Modeling a No-RFS Case," ICF Incorporated; Work Assignment 0,1-11, EPA contract EP-C-16-020; July 17,
2018.

20 Use of such waste oils to produce biofuel has no effect on species or critical habitat, because it does not require
any crop inputs. Use of non-food grade corn oil is not expected to have an impact on species or critical habitat as the
oil portion of the corn kernel is not significant enough, ether by mass or value, to affect corn planting (a corn kernel
generally contains 3-5% oil). The remainder of the corn kernel is used in other industries, primarily for the
production of animal feed and ethanol.

2L According to the December 6, 2019 National Weekly Ag Energy Round-Up biodiesel prices ranged from $2.74 to
$3.16 per gallon. The wholesale price for petroleum diesel according to the December 12, 2019 Today in Energy
report ranged from $1.83 to $1.93 per gallons.





the volume of biodiesel and renewable diesel expected to be used in 2020 is higher than the
volume of these fuels that would be expected to be used in the absence of the 2020 annual rule.

While the 2020 RFS standards are likely to drive production and use of biodiesel and
renewable diesel in 2020, they will not cause higher production of oilseed crops than would be
produced in the absence of the 2020 RFS standards. Oilseed crops, such as soybeans and canola,
are primarily grown to provide high protein animal feed (i.e., soy meal and canola meal) for both
U.S. and worldwide markets.?? The market demand for high protein animal feed especially has
been increasing rapidly over the last decade as meat production has increased in both domestic
and foreign markets and is expected to continue to increase in future years as global demand for
animal meat increases (see Figure 2 below).?®> While lower demand for biodiesel would be
expected to reduce prices for vegetable oils such as soy and canola oil, such lower prices would
not alter the market demand for high protein animal feed that is the driver of oilseed crop
plantings. That is, in the absence of demand for vegetable oils created by the RFS standards in
2020, virgin vegetable oil prices would likely fall. In response, prices for the primary oilseed
products such as soy meal would be expected to increase to offset the lost income from vegetable
oils and provide the market signal for continued production of oilseeds. We have observed this
market dynamic in previous years. For example, despite falling prices for soybean oil since 2013,
soybean production in the U.S. increased through 2018 (see Figure 3 below). We also note that
despite an increase in the advanced biofuel volume from 2018 to 2020 (which would generally
be expected to result in increased demand for vegetable oil), U.S. production of soybeans is
projected to be significantly lower in 2019 and 2020 than previous years due to factors unrelated
to the RFS program, such as low commaodity prices, high soybean stocks, and tariffs on soybeans
exported to other countries.

22 |MC International, The Growing U.S. Soybean Qil Surplus, Paper for: National Biodiesel Board, Jefferson City,
Missouri, August 2018.
2 |bid.
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Global Meat Production

Figure 2

Historical and Projected Domestic and Global Meat Production
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Figure 3
U.S. Soybean Production and Soybean Oil Prices
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Another significant driver of oilseed planting is crop rotation. For example, soybeans are
the primary crop grown in rotation with corn, and crop rotation practices significantly impact
soybean plantings in any given year. To the degree that plantings of soybeans and other oilseed
crops are driven by crop rotation practices, these plantings likely would not be affected by
demand for vegetable oils to produce biodiesel.

Not only are oilseed plantings generally driven by demand for high protein animal feed
and crop rotation practices, but the particular circumstances related to oilseed supply and demand
in 2020 further indicate that increased demand for vegetable oils for biodiesel and renewable
diesel production is even less likely than in other years. There is currently an abundance of
soybeans in the market, largely due to Chinese tariffs on soybeans produced in the U.S. and
decreased trade of oilseeds, further suppressing additional soybean plantings. A large harvest in
the 2018/2019 agricultural marketing year (which runs from October 1, 2018 through September
1, 2019 and includes the fall 2018 oilseed harvest) combined with significantly lower trade of
oilseed resulted ending stocks of oilseeds that were nearly twice as large as the ending stocks in
2017/2018 and nearly three times larger than ending stocks in 2016/2017.2* This resulted in
lower soybean plantings in 2019 and similarly low expected soybean planting in 2020.2° These
significant stocks of oilseeds, the observed decreased soybean production in 2019, and the
projected low U.S. soybean production in 2020, create a special set of market circumstances.
Under this set of market circumstances, any increase in the demand for vegetable oil, caused by
increased biodiesel and renewable diesel production in response to the 2020 RFS standards,
would not cause an increase in the production of oilseeds.

In addition, while oilseed stocks are expected to remain high in 2019/2020 relative to
historic levels, there is no increase in the non-cellulosic advanced biofuel volume for 2020
relative to 2019. As a result, while the RFS program itself may be encouraging the ongoing use
of biodiesel and renewable diesel (and thus vegetable oils such as soybean oil and canola oil), the
2020 standards do not cause additional feedstock cultivation beyond what the market would
supply in their absence. %

2 World Agricultural Supply and Demand Estimates, United States Department of Agriculture, Office of the Chief
Economist. October 10, 2019 and World Agricultural Supply and Demand Estimates, United States Department of
Agriculture, Office of the Chief Economist. October 11, 2018.

25 See expect oilseed production for 2019/2020 in the October 2019 WASDE report and projected soybean
production in the July 2019 OECD-FAO Agricultural Outlook (shown in Figure 3).

2 Qur finding, in section 1V of the preamble to the final rule, that the reasonably attainable volume of advanced
biofuels is lower than the required volume is not inconsistent with this no-effects finding for three reasons. First, the
reasonably attainable analysis considers the effect of a given volume on diversions of advanced biofuels and
feedstocks from existing uses. Unlike the analysis in this memorandum, it does not specifically assess the impacts of
that volume on land use, listed species, or critical habitat. Second, even assuming that, in the abstract, diversions
increase the likelihood of land-use changes that harm ESA species (a highly speculative proposition), we do not
believe the potential diversions caused by the 2020 advanced biofuel volume would do so. The gap between the
reasonably attainable volume and the required volume is a small fraction of the volume requirement (~0.09 billion
gallons of advanced biodiesel and renewable diesel), which could be produced with ~2.5% of the projected
2019/2020 domestic vegetable oil production. Given the other market circumstances, particularly the high stock of
oilseeds, we do not believe this will cause increased oilseed cultivation. Third, other economic factors could allow
the market to meet the advanced biofuels standard without any diversion, including higher than expected oilseed
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In summary, we conclude that with respect to biodiesel, the 2020 RFS standards do not
affect listed species or their critical habitats because production of oilseed crops, such as
soybeans and canola, are driven by demand for high protein animal feed and crop rotation, rather
than demand for vegetable oils as biodiesel and renewable diesel feedstocks. We note that the
position that the RFS volumes do not drive planting of oilseed crops (such as soybeans and
canola) in the U.S. is supported by several commenters, including the American Soybean
Association,?’ the Nebraska Soybean Association,?® the International Council on Clean
Transport,?® Growth Energy* and the Union of Concerned Scientists.*! This is particularly true
for 2020 given that the unusually large stocks of oilseeds in the U.S., along with the continuing
Chinese tariffs on soybean produced in the U.S. and low prices for soybeans and soybean oil,
have resulted in significantly lower projections for domestic soybean production in 2019 and
2020.%2 Finally, as discussed above with respect to corn ethanol, even if the 2020 RFS standards
did impact oilseed production in 2020, any specific impacts on listed species or critical habitat
from oilseed cultivation would still not be caused by the 2020 RFS standards.

3. Cellulosic Biofuel

As with biodiesel and renewable diesel, we do not expect that cellulosic biofuel would be
used in the transportation fuel market in appreciable quantities absent the RFS program or other
incentives. The 2020 RFS standards, therefore, are likely to result in the increased production
and use of cellulosic biofuel in 2020. However, we do not expect that these increases will cause
any effects on listed species or critical habitats.>® The vast majority of the cellulosic biofuel
volume projected to be supplied in 2020 is CNG/LNG derived from landfill biogas, production
which is not known to have any impacts on listed species or critical habitat. Such production
does not require any crop or other plant input. The remainder of the cellulosic biofuel volume is
expected to be produced from crop residue (such as corn kernel fiber) and woody residues,®*
which are not expected to have any impact on crop cultivation decisions or the habitat of listed
species. As with corn and oilseeds, even if demand for agricultural residues were to affect crop
production, any specific impacts on listed species or critical habitat from cellulosic biofuel

production, increased oilseed crush (according to the October 2019 WASDE report, only 58% of oil contained in
harvested oilseeds is expected to be extracted in 2020, but the market could choose to extract a higher percentage),
increased collection of waste oils, or lower than expected consumption of vegetable oils in the food or industrial
markets.

2T EPA-HQ-OAR-2019-0136-0177

8 EPA-HQ-OAR-2019-0136-0117

2 EPA-HQ-OAR-2018-0167-0531.

30 EPA-HQ-OAR-2019-0136-0726.

31 EPA-HQ-OAR-2018-0167-0535.

32 See OECD-FAO Agricultural Outlook (July 2019) projections, shown in Figure 3.

33 As noted in the 2011 Biofuels and Environment: First Triennial Report to Congress (EPA/600/R-10/183F) and
reaffirmed in the 2018 Biofuels and Environment: Second Triennial Report to Congress (EPA/600/R-18/195),
“EISA goals for biofuels production can be achieved with minimal environmental impacts if existing conservation
and best management practices are widely employed, concurrent with advances in technologies that facilitate the use
of second generation feedstocks.” Pages viii and x in the June 2018 report. Cellulosic biofuels are generally
produced from feedstocks that are considered second generation feedstocks.

34 Qualifying cellulosic biofuels can be produced from slash, pre-commercial thinnings, and tree residue. These
terms are defined in 40 CFR 80.1401.
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production or cultivation would still not be caused by the 2020 RFS standards. Therefore, the
2020 cellulosic biofuel requirement does not affect listed species or critical habitat.

C. Second Triennial Report to Congress and Other Studies

In June 2018, EPA released Biofuels and the Environment: Second Triennial Report to
Congress, a review of the environmental impacts of biofuels.® This report did not specifically
address the impacts of the 2020 RFS standards. In addition, while the report did discuss literature
that generally relates biofuels to crop cultivation, such statements are of limited relevance to the
2020 RFS standards as they did not purport to establish any causal link between the 2020 RFS
standards and increased crop cultivation.

Among the specific conclusions of the June 2018 report, EPA found that “[t]he
conversion of environmentally-sensitive land to cropland consistent with increased production of
current biofuel feedstocks is associated with negative impacts to ecosystem health and
biodiversity.” However, the report did not purport to establish a causal connection between the
2020 RFS standards or any other RFS annual rule and land use changes.*® The report also did not
specifically evaluate potential effects of biofuels on listed species or critical habitat, or severe
environmental harm.

Thus, the report is of limited utility in assessing the environmental impacts of the 2020
RFS standards. To the extent the report is relevant, however, it is consistent with our findings.
The June 2018 report concluded that “most environmental effects of biofuel production are
associated with the feedstock production stage,” referring to the production of corn, soy, and
other crops.®” As we have explained, however, the 2020 RFS standards do not affect crop
production.®®

We acknowledge that certain statements in the June 2018 report may appear inconsistent
with our conclusions that increased production of corn ethanol or oilseed feedstocks for biodiesel
would not occur but for the 2020 RFS standards with reasonable certainty. For example, the
June 2018 report states that “If feedstock production for biofuels were evenly distributed across
the country, then 25% and 2.5% of corn and soybean acreage, respectively, are reasonable first
order estimates attributable to biofuels.”*® As explained in the June 2018 report, these estimates
and related statements, however, merely relate land use change to biofuels based on the portion
of the crop that is used to produce biofuel. For instance, the 2.5% soybean acreage figure is
derived by multiplying the percentage of aggregate soybean production used for biofuel

% U.S. EPA (2018). Biofuels and the Environment: Second Triennial Report to Congress. U.S. Environmental
Protection Agency, EPA/600/R-18/195. Throughout this memorandum we refer to this document as the “June 2018
report.”

% 1d. at Major Findings & Box 3.

371d. at 53 & Box 3.

38 The Biofuels and the Environment: Second Triennial Report to Congress also described environmental effects
associated with biofuel production unrelated to the feedstock production stage, such as emissions from biofuel
production facilities, but noted that these impacts are far smaller in magnitude. Such impacts do not but-for cause
any impact on listed species or critical habitat with reasonable certainty, and in the case of corn ethanol would be
expected to occur even in the absence of the 2020 RFS standards.

¥1d. at 61 & 62.
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production (12%) by the percentage of the physical soybean used for biofuel production (20% by
weight). The analysis did not consider the complex regulatory and market factors that are
relevant to such relationships.*® Furthermore, the 2.5% estimate does not consider the degree to
which increased soybean production is being driven by demand for high protein animal feed
(which is approximately 80% of the soybean by weight, and the primary product of soybean
cultivation) or other economic factors and would have happened regardless of increased demand
for biodiesel and renewable diesel. As further explained in the June 2018 report, this kind of
proportional analysis is not accurate and leads to incorrect attribution of land use change and
biofuels. Currently, there is no scientific consensus about how to accurately and consistently
attribute land use change in the context of biofuels.*

The June 2018 report contained references to several published papers purporting to have
established a causal link between the RFS program and the conversion of land to cropland used
to provide feedstocks for biofuel production.*? To estimate the impact of the RFS program on
land conversion, these papers first had to determine the increase in biofuel production
attributable to the RFS program since, as discussed above, the mechanism by which the RFS
program could cause land conversion is by increasing demand for biofuel feedstocks, and thus
increasing the market price for these feedstocks. These papers generally relied on work by Carter
and colleagues to establish the volume of biofuel production attributable to the RFS program.*®
After reviewing Carter’s paper, EPA has determined that Carter’s estimates of biofuel production
attributable to the RFS program are unsupported assumptions.

Carter makes the assumption that the applicable standards under the RFS1 program (2006
- 2009) were not binding, and that it was only the incremental standards under the RFS2 program
(2010 and later years) that drove biofuel use. However, Carter merely assumes that correlations
between RFS volumes, ethanol production, and land use changes, indicate that increases in
ethanol production and land use changes were caused by the RFS program. The paper does so
without considering the economic factors that played a role in the demand for ethanol during this
time frame apart from any RFS requirements, such as the octane value of ethanol, crude oil
prices and corn prices. Nor did Carter assess the impacts of other federal and state tax credits,
mandates and incentives, and export markets. Carteralso associates the dramatic increase in
ethanol production capacity with an anticipation of new demand from Congressional bills and
appear to conflate production capacity with actual demand for ethanol.**

Since Lark and others relied on Carter’s work to establish the attribution of biofuel
production to the RFS program, their conclusions as to the attribution of land use change to the
RFS program suffer from the same fundamental flaws. That is, they claim that the RFS program

40 The report explicitly disclaims such conclusions by noting that “we cannot quantify these percentages with
confidence at this time based solely on that information without new analyses.” Id. at 54.

411d. x & Box 3.

42 See, e.g., “Impacts of the Renewable Fuel Standard on America’s Land and Water Resources,” Lark, et al. (Feb
15, 2019), available in the docket.

3 See, e.g. “Commaodity storage and the market effects of biofuel policies,” Carter, Rausser, Smith (2017).

4 Carter’s paper only discusses the impacts of the RFS and ethanol production on land use change. Other papers
have used similar methodology to examine the impact of biofuels on other crops such as soybeans and wheat. See,
e.g., “Effects of the Renewable Fuel Standard on Corn, Soybean, and Wheat Prices,” Smith, available in the docket
for this action. These papers suffer from the same shortcomings as Carter’s work, generally assuming that observed
correlations demonstrate a causation without consideration of other factors.
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caused land use changes based solely on correlations between the RFS volumes, ethanol
production, and land use change, without analyzing the numerous other economic factors that
affect ethanol and feedstock production as EPA has done in this memorandum for the 2020
standards.*® To our knowledge, other researchers also either assess only the connection between
biofuels and land-use changes or simply reference Carter, without independently analyzing the
degree to which land use change is attributable to the RFS program (rather than biofuel
production more generally).

It is also important to recognize that the June 2018 report was primarily a retrospective
review of the impact of biofuel production on the environment, and did not specifically consider
the 2020 RFS standard, nor factors unique to 2020 that will likely have a significant influence on
the ultimate environmental impacts of these volumes in the future. Lark’s and Carter’s work
suffers from this problem as well. For example, as discussed above, abnormally large stocks of
oilseeds in the U.S. along with the continuing Chinese tariffs on soybean produced in the U.S.,
low prices for soybeans and soybean oil, and significantly lower projections for domestic
soybean production in 2019 and 2020 are examples of the types of factors not considered in the
June 2018 report.

D. Conclusion

In conclusion, for the reasons discussed in this memorandum, EPA has determined that
the 2020 RFS annual rule will have no effect on listed species or their critical habitat.

45 We do not dispute that Lark’s work does indicate a likely connection between biofuel production generally and
land conversion. In this memorandum EPA is only considering the effects of the 2020 RFS standards on listed
species and their critical habitats, rather than the effects of biofuel production more generally.

16





From: Burch, Julia

Subject: RE: Materials to review for our 3/23/21 meeting at 2 pm?

To: Korotney, David; cathy.tortorici@noaa.gov; Burkholder, Dallas; Craig_Aubrey @fws.gov; Hambright,
Rosemary; Karen Myers; Keith Paul; Li, Ryland (Shengzhi); Machiele, Paul; Michaels, Lauren; Nancy
Brown-Kobil - NOAA Federal; Nelson, Karen; David Baldwin - NOAA Federal

Sent: March 22, 2021 3:30 PM (UTC-04:00)

These are also attached to the meeting invite for tomorrow.

Thanks!

From: Korotney, David <korotney.david@epa.gov>

Sent: Monday, March 22, 2021 3:24 PM

To: cathy.tortorici@noaa.gov; Burch, Julia <Burch.Julia@epa.gov>; Burkholder, Dallas <burkholder.dallas@epa.gov>;
Craig_Aubrey@fws.gov; Hambright, Rosemary <Hambright.Rosemary.E@epa.gov>; Karen Myers
<karen_myers@fws.gov>; Keith Paul <keith_paul@fws.gov>; Li, Ryland (Shengzhi) <Li.Ryland @epa.gov>; Machiele,
Paul <machiele.paul@epa.gov>; Michaels, Lauren <Michaels.Lauren@epa.gov>; Nancy Brown-Kobil - NOAA Federal
<nancy.brown-kobil@noaa.gov>; Nelson, Karen <nelson.karen@epa.gov>; David Baldwin - NOAA Federal
<david.baldwin@noaa.gov>

Subject: RE: Materials to review for our 3/23/21 meeting at 2 pm?

Attached are two things we intend to go over. We may have one or two additional things that we show
on our screen.

From: Cathy Tortorici - NOAA Federal <cathy.tortorici@noaa.gov>

Sent: Monday, March 22, 2021 2:23 PM

To: Burch, Julia <Burch.Julia@epa.gov>; Burkholder, Dallas <burkholder.dallas@epa.gov>; Craig_Aubrey@fws.gov;
Hambright, Rosemary <Hambright.Rosemary.E@epa.gov>; Karen Myers <karen_myers@fws.gov>; Keith Paul
<keith_paul@fws.gov>; Korotney, David <korotney.david@epa.gov>; Li, Ryland (Shengzhi) <Li.Ryland@epa.gov>;
Machiele, Paul <machiele.paul@epa.gov>; Michaels, Lauren <Michaels.Lauren@epa.gov>; Nancy Brown-Kobil - NOAA
Federal <nancy.brown-kobil@noaa.gov>; Nelson, Karen <nelson.karen@epa.gov>; David Baldwin - NOAA Federal

<david.baldwin@noaa.gov>
Subject: Materials to review for our 3/23/21 meeting at 2 pm?

Dear all -

| was wondering if there were any materials we should be reviewing in preparation for our meeting this
week.

Thanks so much -

Cathy T.

Cathy Tortorici

Chief, ESA Interagency Cooperation Division
Office of Protected Resources

NOAA's National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

(w) 301.427.8495
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(c) 301.602.2193
cathy.tortorici@noaa.gov
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From: Korotney, David

Subject: Materials on attribution presented yesterday

To: Burch, Julia; Burkholder, Dallas; Machiele, Paul; Michaels, Lauren; Li, Ryland (Shengzhi); Hambright,
Rosemary; cathy.tortorici@noaa.gov; Nancy Brown-Kobil - NOAA Federal; Aubrey, Craig; Karen Myers;
Nelson, Karen; David Baldwin - NOAA Federal

Cc: Keith Paul; Caldwell, Robert; Bhander, Gurbakhash S.; Clark, Christopher; Herbolsheimer, Courtney
Sent: March 24, 2021 8:18 AM (UTC-04:00)
Attached: Attribution summary.pptx

Attached are the additional materials | went through yesterday on attribution for ethanol. Let me know if
you have any questions.





What Portion of Historical

Ethanol Supply Was Driven
By The RFS Program?
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Factors Driving Historical Ethanol Volume Other
Than RFS

* Phaseout of MTBE in 2005 - 2006 and the need for an alternative oxygenate
in reformulated gasoline

e Ethanol has been economically attractive in comparison to gasoline
* Octane value of ethanol
* Crude oil prices
* Corn prices

* Export markets for ethanol
 State biofuel mandates
* Tax subsidies, tariffs, construction grants





Preliminary Conclusions

 Historically, the RFS program was responsible for only a very small portion of
ethanol production
* Modeling of ethanol demand for the near term future indicates that it would
continue to be used as E10 even if the RFS program disappeared
* Refiners have also said this to us
* The very small volumes of ethanol used as E15 or E85 might not be used

* While it is as yet unclear what the RFS standards will be for 2021, 2022, and
2023+, we know that total gasoline will be going down, and with it total

ethanol consumption





From: Burch, Julia

Subject: Scheduling next TA on RFS meeting for EPA, FWS, NMFS

To: Burkholder, Dallas; Machiele, Paul; Michaels, Lauren; Korotney, David; Hambright, Rosemary;
cathy.tortorici@noaa.gov; Nancy Brown-Kobil - NOAA Federal; Aubrey, Craig; Karen Myers; Nelson,
Karen; David Baldwin - NOAA Federal; Miller, Meredith

Cc: Keith Paul; Caldwell, Robert; Bhander, Gurbakhash S.; Clark, Christopher; LeDuc, Stephen
Sent: May 5, 2021 4:12 PM (UTC-04:00)
Hello!

The dates in the last two doodle polls didn’t work for FWS so we are trying again. Please fill out this new doodle poll that
goes into June. Hopefully we can find a time that works for all. Thanks for your patience and flexibility!

Regards,

Julia Burch

Acting Director of the Policy and Communications Center
Office of Transportation and Air Quality

U.S. Environmental Protection Agency

202-564-0961 (desk)

202-853-4701 (cell)

(Pronouns: she/her)



https://doodle.com/poll/8ip89wewv4vmyaf2?utm_source=poll&utm_medium=link



From: Burch, Julia

Subject: TA on RFS - EPA, FWS, NMFS

To: Burkholder, Dallas; Machiele, Paul; Michaels, Lauren; Korotney, David; Hambright,
Rosemary; cathy.tortorici@noaa.gov; Nancy Brown-Kobil - NOAA Federal; Aubrey,
Craig; Karen Myers; Nelson, Karen; David Baldwin - NOAA Federal; Miller, Meredith;
Keith Paul; Caldwell, Robert; Bhander, Gurbakhash S.; Clark, Christopher; LeDuc,
Stephen

Sent: May 13, 2021 7:30 PM (UTC-04:00)

Microsoft Teams meeting

Join on your computer or mobile app

Click here to join the meeting<https://teams.microsoft.com/1l/meetup-
join/19%3ameeting MjdhMWQ4MGUtND1kNy0O0ZWZiLWFiMWUtZjUzMTY3NDESYWUy%40thread.v2/0?
context=%7b%22T1d%22%3a%2288b378b3-6748-4867-acf9-76aacbeca6a’7%$22%2c%2201d%22%3a
$22439d£f38b-fala-453b-8cla-bb5bfcc76647%22%7d>

Or call in (audio only)

+1 202-991-0477,,21420774#<tel:+12029910477,,214207744%> United States, Washington
DC

Phone Conference ID: 214 207 74#

Find a local number<https://dialin.teams.microsoft.com/556a4b78-4afd-4fe6-b721-
1d903e8cdaa6?id=21420774> | Reset PIN<https://mysettings.lync.com/pstnconferencing>
By participating in EPA hosted virtual meetings and events, you are consenting to
abide by the agency's terms of use. In addition, you acknowledge that content you
post may be collected and used in support of FOIA and eDiscovery activities.

Learn More<https://aka.ms/JoinTeamsMeeting> | Meeting
options<https://teams.microsoft.com/meetingOptions/?organizerId=439df38b-fala-453b-
8cla-bbb5bfcc76647&tenantId=88b378b3-6748-4867-acf9-
T6aacbecaba7&threadId=19 meeting MjdhMWQ4MGUtNDI1kNyOOZWZiLWEFiMWUtZjUzMTY3NDESYWUy@t
hread.v2&messageId=0&language=en-US>






From: Cathy Tortorici - NOAA Federal

Subject: Re: Schedule for RFS TA conversations

To: Burch, Julia

Cc: Nancy Brown-Kobil - NOAA Federal; Karen Myers; Keith Paul
Sent: June 1, 2021 11:33 AM (UTC-04:00)

Julia -

That is correct and what we are working on now are some examples of analyses to present to you at an upcoming meeting. David
Baldwin of my staff will be in touch with Karen to see what we can come up with.

Cathy T.

On Tue, Jun 1, 2021 at 11:15 AM Burch, Julia <Burch.Julia@epa.gov> wrote:

Hello!

At the end of our last meeting, after I had to drop off, I think everyone decided that meeting every two weeks for
the foreseeable future made sense. Is there is a day of the week or time block that work best you? Please also let
me know who from your agency should be included in those meetings.

Thanks!
Regards,

Julia Burch

Office of Transportation and Air Quality
U.S. Environmental Protection Agency
202-564-0961 (desk)

202-853-4701 (cell)

(Pronouns: she/her)

Cathy Tortorici

Chief, ESA Interagency Cooperation Division
Office of Protected Resources

NOAA's National Marine Fisheries Service
1315 East-West Highway



mailto:Burch.Julia@epa.gov



Silver Spring, MD 20910
(w) 301.427.8495
(c) 301.602.2193

cathy.tortorici(@noaa.gov



mailto:cathy.tortorici@noaa.gov



From: Burch, Julia

Subject: TA on RFS - EPA, FWS, NMFS

To: Burkholder, Dallas; Machiele, Paul; Michaels, Lauren; Korotney, David; Hambright,
Rosemary; cathy.tortorici@noaa.gov; Nancy Brown-Kobil - NOAA Federal; Aubrey,
Craig; Karen Myers; Nelson, Karen; David Baldwin - NOAA Federal; Miller, Meredith;
Keith Paul; Caldwell, Robert; Bhander, Gurbakhash S.; Clark, Christopher; LeDuc,
Stephen

Sent: May 20, 2021 11:56 AM (UTC-04:00)

Attached: Attribution summary.pptx, Corn land use causal diagram.xIsx, ESA Section 7
Consultation Brief Overview version 2.pptx

Agenda for 5.20.21

* We finish up our conversation from last time - any lingering questions on
attribution of impacts to RFS (see materials from last meeting attached)

* FWS share their approach to consultation and any specific feedback for
projects like RFS

* NMF'S share their approach to consultation and any specific feedback for
projects like RFS (see slides attached)

* Discuss meeting schedule moving forward

* Anything else?

Microsoft Teams meeting

Join on your computer or mobile app

Click here to join the meeting<https://teams.microsoft.com/1l/meetup-
join/19%3ameeting MjdhMWQAMGUtND1kNy0O0ZWZiLWFiMWUtZ3UzMTY3NDESYWUy%40thread.v2/0?
context=%7b%22Ti1d%22%3a%2288b378b3-6748-4867-acf9-76aacbecaba77%$22%2c%$2201d%22%3a
$22439df38b-fala-453b-8cla-bb5bfcc76647%22%7d>

Or call in (audio only)

+1 202-991-0477,,21420774#<tel:+12029910477,,21420774%#> United States, Washington
DC

Phone Conference ID: 214 207 744

Find a local number<https://dialin.teams.microsoft.com/556a4b78-4afd-4fe6-b721-
1d903e8cdaa6?id=21420774> | Reset PIN<https://mysettings.lync.com/pstnconferencing>
By participating in EPA hosted virtual meetings and events, you are consenting to
abide by the agency's terms of use. In addition, you acknowledge that content you
post may be collected and used in support of FOIA and eDiscovery activities.

Learn More<https://aka.ms/JoinTeamsMeeting> | Meeting
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What Portion of Historical

Ethanol Supply Was Driven
By The RFS Program?
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Factors Driving Historical Ethanol Volume Other
Than RFS

* Phaseout of MTBE in 2005 - 2006 and the need for an alternative oxygenate
in reformulated gasoline

e Ethanol has been economically attractive in comparison to gasoline
* Octane value of ethanol
* Crude oil prices
* Corn prices

* Export markets for ethanol
 State biofuel mandates
* Tax subsidies, tariffs, construction grants





Preliminary Conclusions

 Historically, the RFS program was responsible for only a very small portion of
ethanol production
* Modeling of ethanol demand for the near term future indicates that it would
continue to be used as E10 even if the RFS program disappeared
* Refiners have also said this to us
* The very small volumes of ethanol used as E15 or E85 might not be used

* While it is as yet unclear what the RFS standards will be for 2021, 2022, and
2023+, we know that total gasoline will be going down, and with it total

ethanol consumption
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The Endangered Species Act

* Focuses on protecting
species in their natural
environments

* (ives joint authority to AP S
NOAA’s National Marine |
Fisheries Service (NMFS)
and the U.S. Fish and RS
Wildlife Service (USFWS)






ESA Section 7

Interagency Cooperation

7(a)(1): Proactive conservation

Federal agencies shall, in consultation with the Secretary,
use their authorities to carry out programs for the
conservation of endangered and threatened species

7(a)(2): Avoid jeopardy and destruction/adverse
modification

Each Federal agency shall, in consultation with the
Secretary, insure that any action authorized, funded, or
carried out by such agency is not likely to jeopardize the
continued existence of any endangered species or
threatened species or result in the destruction or adverse
modification of critical habitat





How Does Consultation
Begin?

Federal action agency has a proposed
action that may affect listed species
and/or critical habitat

Begins coordination with Service(s)

Initiation of consultation
Informal consultation: initiation letter
Formal consultation: initiation package





Initiation Requirements

Purpose of the action
Duration and timing
Location

Specific components and how carried out
Maps, drawings, blueprints or schematics

Any other information on nature and scope
relevant to effects

Map or description of action area

Information on species and habitat in action
area

Description of effects






Assessing the Action Area

Consider all areas to be affected directly
or indirectly by the Federal action and not
merely the immediate area involved in the
action.

Compare map of the action area to maps
of species’ ranges and critical habitats.

Evaluate the spatial extent of all areas
potentially affected to identify the species
and critical habitat that need further
consideration (May Affect).





Mapping the Action Area

. Cropland Data Layer (CDL)

Produced by U.S. Department of Agriculture
Represents agricultural crops

111 crop classes + general land cover classes
Leverages USGS National Land Cover Database (NLCD)

CDL 2016






\
Comparing the Action Area

Corn (yellow) and Cultivated (green, other than corn)

Atlantic Sturge
Chesapeake Bay DP
Range (non-marine)

Steelhead
California Central Valley ESU
Range (non-marine)

-

Overlap of Action Area and Species needs to consider areas outside CDL laye
For example, accounting for downstream transport of pesticides, nutrient





\
Comparing the Action Area

Corn (yellow) and Cultivated (green, other than corn)

Atlantic Sturgeon
Chesapeake Bay DPS
Range (non-marine)

Corn averaged 6.3% of range
(2010-2015)

Doesn’t incorporate extent of
potential effects to marine habitat





How Are Effects of
the Action Defined?

All consequences caused by the proposed action

May Affect, Not Likely to Adversely Affect — All
effects are beneficial, insignificant, extremely
unlikely to occur

Informal Consultation

May Affect, Likely to Adversely Affect — adverse
effects (take) can be detected in any way

Formal Consultation





What is Considered
an Effect?

Take: “to harass, harm, pursue, hunt,
shoot, kill...”

Harass: “...to significantly disrupt normal behavior
patterns which include, but are not limited to,
breeding, feeding, or sheltering”

Harm: “any significant habitat modification or
degradation that results in death or injury...
significantly impairing behavior patterns such a
breeding, feeding, or sheltering”





Services Response

Informal Consultation: Letter of
Concurrence

Formal Consultation: Biological Opinion
Including programmatic consultations





Reinitiation Triggers

Required and shall be requested by
action agency or Service where
discretionary Federal involvement or

control has been retained or is authorized by law
and:

The amount or extent of take is exceeded

New information reveals effects of the action in a
manner or to an extent not considered

The identified action is modified in a manner that
causes an effect that was not considered

New species listed or critical habitat designated‘that
may be affected





From: Burch, Julia

Subject: Schedule for RFS TA conversations

To: cathy.tortorici@noaa.gov; Nancy Brown-Kobil - NOAA Federal; Karen Myers; Keith Paul
Sent: June 1, 2021 11:16 AM (UTC-04:00)

Hello!

At the end of our last meeting, after | had to drop off, | think everyone decided that meeting every two weeks for the
foreseeable future made sense. Is there is a day of the week or time block that work best you? Please also let me know
who from your agency should be included in those meetings.

Thanks!
Regards,

Julia Burch

Office of Transportation and Air Quality
U.S. Environmental Protection Agency
202-564-0961 (desk)

202-853-4701 (cell)

(Pronouns: she/her)





From:

Cathy Tortorici - NOAA Federal

Subject: Re: Schedule for RFS TA conversations
To: Burch, Julia
Cc: Nancy Brown-Kobil - NOAA Federal; Karen Myers; Keith Paul

Sent:

June 10, 2021 9:41 AM (UTC-04:00)

How about Tuesdays in the afternoon.

Sent from my iPhone

On Jun 10, 2021, at 6:36 AM, Burch, Julia <Burch.Julia@epa.gov> wrote:

Just checking in to see if there is day of the week that works best for a recurring meeting. Thanks!

From: Cathy Tortorici - NOAA Federal <cathy.tortorici@noaa.gov>

Sent: Tuesday, June 1, 2021 11:33 AM

To: Burch, Julia <Burch.Julia@epa.gov>

Cc: Nancy Brown-Kobil - NOAA Federal <nancy.brown-kobil@noaa.gov>; Karen Myers
<karen_myers@fws.gov>; Keith Paul <keith_paul@fws.gov>

Subject: Re: Schedule for RFS TA conversations

Julia -

That is correct and what we are working on now are some examples of analyses to present to
you at an upcoming meeting. David Baldwin of my staff will be in touch with Karen to see what
we can come up with.

Cathy T.

On Tue, Jun 1, 2021 at 11:15 AM Burch, Julia <Burch.Julia@epa.gov> wrote:

Hello!

At the end of our last meeting, after | had to drop off, | think everyone decided that meeting every two
weeks for the foreseeable future made sense. Is there is a day of the week or time block that work best
you? Please also let me know who from your agency should be included in those meetings.

Thanks!
Regards,

Julia Burch

Office of Transportation and Air Quality
U.S. Environmental Protection Agency
202-564-0961 (desk)

202-853-4701 (cell)

(Pronouns: she/her)
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Cathy Tortorici

Chief, ESA Interagency Cooperation Division
Office of Protected Resources

NOAA's National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

(w) 301.427.8495

(c) 301.602.2193

cathy.tortorici@noaa.gov
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From: Burch, Julia

Subject: RE: Schedule for RFS TA conversations

To: cathy.tortorici@noaa.gov

Cc: Nancy Brown-Kobil - NOAA Federal; Karen Myers; Keith Paul
Sent: June 10, 2021 9:37 AM (UTC-04:00)

Just checking in to see if there is day of the week that works best for a recurring meeting. Thanks!

From: Cathy Tortorici - NOAA Federal <cathy.tortorici@noaa.gov>

Sent: Tuesday, June 1, 2021 11:33 AM

To: Burch, Julia <Burch.Julia@epa.gov>

Cc: Nancy Brown-Kobil - NOAA Federal <nancy.brown-kobil@noaa.gov>; Karen Myers <karen_myers @fws.gov>; Keith
Paul <keith_paul@fws.gov>

Subject: Re: Schedule for RFS TA conversations

Julia -

That is correct and what we are working on now are some examples of analyses to present to you at an
upcoming meeting. David Baldwin of my staff will be in touch with Karen to see what we can come up with.

Cathy T.

OnTue, Jun1, 2021 at 11:15 AM Burch, Julia <Burch.Julia@epa.gov> wrote:

Hello!

At the end of our last meeting, after | had to drop off, | think everyone decided that meeting every two weeks for the
foreseeable future made sense. Is there is a day of the week or time block that work best you? Please also let me
know who from your agency should be included in those meetings.

Thanks!
Regards,

Julia Burch

Office of Transportation and Air Quality
U.S. Environmental Protection Agency
202-564-0961 (desk)

202-853-4701 (cell)

(Pronouns: she/her)

Cathy Tortorici

Chief, ESA Interagency Cooperation Division
Office of Protected Resources

NOAA's National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

(w)301.427.8495

(c) 301.602.2193
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cathy.tortorici@noaa.gov
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From: Burch, Julia
Subject: ESA TA on RFS - NMFS, EPA, FWS

To: cathy.tortorici@noaa.gov; Karen Myers; Keith Paul; Machiele, Paul; Korotney, David;
Miller, Meredith; Hambright, Rosemary; Bhander, Gurbakhash S.; Nelson, Karen

Cc: Nancy Brown-Kobil - NOAA Federal; Valderrama, Cristina

Sent: June 10, 2021 10:02 AM (UTC-04:00)

As discussed, trying to establish a regular schedule for these meetings but we can
tweak this timing if needed.

Materials will be distributed prior to the meetings.

Microsoft Teams meeting

Join on your computer or mobile app

Click here to join the meeting<https://teams.microsoft.com/1l/meetup-
join/19%3ameeting YThhZjEIMzgtMzk50S00NzI5LTg3Z2GYtNzAyM2J1INz11NDk3%40thread.v2/0?
context=%7b%22T1d%22%3a%2288b378b3-6748-4867-acf9-76aacbecaba7%$22%2c%$2201d%22%3a
$22439d£f38b-fala-453b-8cla-bb5bfcc76647%22%7d>

Or call in (audio only)

+1 202-991-0477,,9448462964#<tel:+12029910477,,944846296#> United States,
Washington DC

Phone Conference ID: 944 846 296#

Find a local number<https://dialin.teams.microsoft.com/556a4b78-4afd-4fe6-b721-
1d903e8cdaa6?i1id=944846296> | Reset
PIN<https://mysettings.lync.com/pstnconferencing>

By participating in EPA hosted virtual meetings and events, you are consenting to
abide by the agency's terms of use. In addition, you acknowledge that content you
post may be collected and used in support of FOIA and eDiscovery activities.
Learn More<https://aka.ms/JoinTeamsMeeting> | Meeting
options<https://teams.microsoft.com/meetingOptions/?organizerId=439df38b-fala-453b-
8cla-bb5bfcc76647&tenantId=88b378b3-6748-4867-acf9-
T6aacbecaba7&threadId=19 meeting YThhZjE1IMzgtMzk50S00NzISLTg3ZGYtNzAyM2J1INz11NDk3@t
hread.v2&messageId=0&language=en-US>






From: Burch, Julia

Subject: RE: Schedule for RFS TA conversations

To: cathy.tortorici@noaa.gov

Cc: Nancy Brown-Kobil - NOAA Federal; Karen Myers; Keith Paul
Sent: June 10, 2021 10:05 AM (UTC-04:00)

Thanks for getting back to me. | just sent a recurring scheduler for every other Tues at 1pm, starting next week. If that
doesn’t work for FWS, please let me know.

Thanks!

From: Cathy Tortorici - NOAA Federal <cathy.tortorici@noaa.gov>

Sent: Thursday, June 10, 2021 9:41 AM

To: Burch, Julia <Burch.Julia@epa.gov>

Cc: Nancy Brown-Kobil - NOAA Federal <nancy.brown-kobil@noaa.gov>; Karen Myers <karen_myers@fws.gov>; Keith
Paul <keith_paul@fws.gov>

Subject: Re: Schedule for RFS TA conversations

How about Tuesdays in the afternoon.

Sent from my iPhone

OnJun 10, 2021, at 6:36 AM, Burch, Julia <Burch.Julia@epa.gov> wrote:

Just checking in to see if there is day of the week that works best for a recurring meeting. Thanks!

From: Cathy Tortorici - NOAA Federal <cathy.tortorici@noaa.gov>

Sent: Tuesday, June 1, 2021 11:33 AM

To: Burch, Julia <Burch.Julia@epa.gov>

Cc: Nancy Brown-Kobil - NOAA Federal <nancy.brown-kobil@noaa.gov>; Karen Myers
<karen_myers @fws.gov>; Keith Paul <keith_paul@fws.gov>

Subject: Re: Schedule for RFS TA conversations

Julia -

That is correct and what we are working on now are some examples of analyses to present to
you at an upcoming meeting. David Baldwin of my staff will be in touch with Karen to see what
we can come up with.

Cathy T.

On Tue, Jun 1, 2021 at 11:15 AM Burch, Julia <Burch.Julia@epa.gov> wrote:
Hello!
At the end of our last meeting, after | had to drop off, | think everyone decided that meeting every two
weeks for the foreseeable future made sense. Is there is a day of the week or time block that work best

you? Please also let me know who from your agency should be included in those meetings.

Thanks!



mailto:Burch.Julia@epa.gov

mailto:cathy.tortorici@noaa.gov

mailto:Burch.Julia@epa.gov

mailto:nancy.brown-kobil@noaa.gov

mailto:karen_myers@fws.gov

mailto:keith_paul@fws.gov

mailto:Burch.Julia@epa.gov



Regards,

Julia Burch

Office of Transportation and Air Quality
U.S. Environmental Protection Agency
202-564-0961 (desk)

202-853-4701 (cell)

(Pronouns: she/her)

Cathy Tortorici

Chief, ESA Interagency Cooperation Division
Office of Protected Resources

NOAA's National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

(w) 301.427.8495

(c) 301.602.2193

cathy.tortorici@noaa.gov
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From: Burch, Julia

Subject: RE: ESA TA on RFS - NMFS, EPA, FWS

To: cathy.tortorici@noaa.gov; Karen Myers; Keith Paul; Machiele, Paul; Korotney, David; Miller, Meredith;
Hambright, Rosemary; Bhander, Gurbakhash S.; Nelson, Karen; Caldwell, Robert; Butler, Aron; Delity,
Akshay

Cc: Nancy Brown-Kobil - NOAA Federal; Valderrama, Cristina; Clark, Christopher; LeDuc, Stephen; Lamson,
Amy

Sent: June 15, 2021 12:35 PM (UTC-04:00)

Hello!

| just wanted to let you know that Paul Machiele and | will not be joining our meeting this afternoon. | will be running an
all day FACA meeting and Paul has been pulled into a meeting with leadership. However, the rest of our colleagues from
EPA will be on the call.

Thanks!

From: Burch, Julia

Sent: Thursday, June 10, 2021 10:02 AM

To: Burch, Julia; Cathy Tortorici - NOAA Federal; Karen Myers; Keith Paul; Paul Machiele; Korotney, David; Miller,
Meredith; Hambright, Rosemary; Bhander, Gurbakhash S.; Nelson, Karen; Caldwell, Robert; Butler, Aron; Delity, Akshay
Cc: Nancy Brown-Kobil - NOAA Federal; Valderrama, Cristina; Clark, Christopher; LeDuc, Stephen; Lamson, Amy
Subject: ESA TA on RFS - NMFS, EPA, FWS

When: Tuesday, June 15, 2021 1:00 PM-2:00 PM (UTC-05:00) Eastern Time (US & Canada).

Where: Microsoft Teams Meeting

As discussed, trying to establish a regular schedule for these meetings but we can tweak this timing if needed.

Materials will be distributed prior to the meetings.

Microsoft Teams meeting

Join on your computer or mobile app
Click here to join the meeting

Or call in (audio only)
+1202-991-0477,944846296# United States, Washington DC

Phone Conference ID: 944 846 296#
Find a local number | Reset PIN

By participating in EPA hosted virtual meetings and events, you are consenting to abide by the agency's terms of
use. In addition, you acknowledge that content you post may be collected and used in support of FOIA and
eDiscovery activities.

Learn More | Meeting options




https://teams.microsoft.com/l/meetup-join/19%3ameeting_YThhZjE1MzgtMzk5OS00NzI5LTg3ZGYtNzAyM2JlNzllNDk3%40thread.v2/0?context=%7b%22Tid%22%3a%2288b378b3-6748-4867-acf9-76aacbeca6a7%22%2c%22Oid%22%3a%22439df38b-fa0a-453b-8c1a-bb5bfcc76647%22%7d

tel:+12029910477,,944846296# 

https://dialin.teams.microsoft.com/556a4b78-4afd-4fe6-b721-1d903e8cdaa6?id=944846296

https://mysettings.lync.com/pstnconferencing
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From: Cathy Tortorici - NOAA Federal

Subject: Re: ESA TA on RFS - NMFS, EPA, FWS

To: Burch, Julia

Cc: Karen Myers; Keith Paul, Machiele, Paul; Korotney, David; Miller, Meredith; Hambright, Rosemary;
Bhander, Gurbakhash S.; Nelson, Karen; Butler, Aron; Delity, Akshay; Laye, Doug; Burkholder, Dallas;
Valderrama, Cristina; Lamson, Amy; David Baldwin - NOAA Federal

Sent: June 29, 2021 10:18 AM (UTC-04:00)

Julia -

Please make sure to always include David Baldwin of my staff in your e-mails for this effort.

Thanks -

Cathy T.

On Tue, Jun 29, 2021 at 9:50 AM Burch, Julia <Burch.Julia@epa.gov> wrote:

Morning!

On the EPA side, we’ve been gathering questions as we move through this process both internally and in
conjunction with y’all at the Services. Since this list has gotten sizeable, thought it might be a good idea to focus on
those questions today and try clear the decks. Sound ok?

EPA’s questions are below:

N

. How does technical assistance differ from informal consultation? When we are ready, what is the process

for initiating informal consultation?

What are the pros and cons of an combining an annualized action (like the RFS annual rule) together with a
longer term action from the same program in the context of consultation vs. keeping the two actions separate
and independent for consultation?

As we’ve discussed before, there is a long causal chain from RFS standards setting to farmer decisions that
could potentially impact listed species. Knowing that you recently updated your regs on causal chain, can
you talk about how you view that argument in the context of the RFS? What is the kind of
information/analysis that we need to support this perspective that may differ from the no effects findings
we’ve already done?

Several previous BEs covering pesticides identified the entire U.S. as the action area. Since the action area
for the RFS program may also be the entire U.S. (or large swaths of agriculturally productive lands), to what
degree could we use the information from these previous BEs for RFS? More specifically, would the
environmental baseline described in those pesticide BEs be essentially the same as for the RFS?

How to group species and their critical habitat — there are around 1,600 species according to 2016 data.
How can we address these species at the national level? Per the last meeting, we are under the impression
that we will not be discussing every single species at the state level. If not, then how we can group them?
For example, should all birds be in one group even if the impacts are different?

Is there any difference in environmental baseline at the state level vs. national level?

Do you know of any BE written by the responsible authority when the landfill was permitted?

We have a website link to monitored species from FWS. Does NMFS have a similar online website or
database from which we can get a species list?
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I’m sure these will lead to other questions and a full discussion (that may run over into our next meeting).

Thanks!

From: Burch, Julia

Sent: Thursday, June 10, 2021 10:02 AM

To: Cathy Tortorici - NOAA Federal; Burch, Julia; Karen Myers; Keith Paul; Paul Machiele; Korotney, David;
Miller, Meredith; Hambright, Rosemary; Bhander, Gurbakhash S.; Nelson, Karen; Caldwell, Robert; Butler, Aron;
Delity, Akshay; Laye, Doug

Cc: Burkholder, Dallas; Nancy Brown-Kobil - NOAA Federal; Valderrama, Cristina; Clark, Christopher; LeDuc,
Stephen; Lamson, Amy

Subject: ESA TA on RFS - NMFS, EPA, FWS

When: Tuesday, June 29, 2021 1:00 PM-2:00 PM (UTC-05:00) Eastern Time (US & Canada).

Where: Microsoft Teams Meeting

As discussed, trying to establish a regular schedule for these meetings but we can tweak this timing if needed.

Materials will be distributed prior to the meetings.

Microsoft Teams meeting

Join on your computer or mobile app

Click here to join the meeting

Or call in (audio only)

+1202-991-0477,944846296# United States, Washington DC
Phone Conference ID: 944 846 296#

Find a local number | Reset PIN

By participating in EPA hosted virtual meetings and events, you are consenting to abide by the agency's terms of
use. In addition, you acknowledge that content you post may be collected and used in support of FOIA and
eDiscovery activities.

Learn More | Meeting options
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tel:+12029910477,,944846296#
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Cathy Tortorici

Chief, ESA Interagency Cooperation Division
Office of Protected Resources

NOAA's National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

(w) 301.427.8495

(c) 301.602.2193

cathy.tortorici@noaa.gov
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From: Burch, Julia

Subject: RE: ESA TA on RFS - NMFS, EPA, FWS

To: cathy.tortorici@noaa.gov; Karen Myers; Keith Paul; Machiele, Paul; Korotney, David; Miller, Meredith;
Hambright, Rosemary; Bhander, Gurbakhash S.; Nelson, Karen; Butler, Aron; Delity, Akshay; Laye, Doug

Cc: Burkholder, Dallas; Valderrama, Cristina; Lamson, Amy

Sent: June 29, 2021 9:50 AM (UTC-04:00)

Morning!

On the EPA side, we’ve been gathering questions as we move through this process both internally and in conjunction
with y’all at the Services. Since this list has gotten sizeable, thought it might be a good idea to focus on those questions
today and try clear the decks. Sound ok?

EPA’s questions are below:

1. How does technical assistance differ from informal consultation? When we are ready, what is the process for
initiating informal consultation?

2. What are the pros and cons of an combining an annualized action (like the RFS annual rule) together with a
longer term action from the same program in the context of consultation vs. keeping the two actions separate
and independent for consultation?

3. As we've discussed before, there is a long causal chain from RFS standards setting to farmer decisions that could
potentially impact listed species. Knowing that you recently updated your regs on causal chain, can you talk
about how you view that argument in the context of the RFS? What is the kind of information/analysis that we
need to support this perspective that may differ from the no effects findings we’ve already done?

4. Several previous BEs covering pesticides identified the entire U.S. as the action area. Since the action area for the
RFS program may also be the entire U.S. (or large swaths of agriculturally productive lands), to what degree
could we use the information from these previous BEs for RFS? More specifically, would the environmental
baseline described in those pesticide BEs be essentially the same as for the RFS?

5. How to group species and their critical habitat —there are around 1,600 species according to 2016 data. How can
we address these species at the national level? Per the last meeting, we are under the impression that we will not
be discussing every single species at the state level. If not, then how we can group them? For example, should all
birds be in one group even if the impacts are different?

6. Is there any difference in environmental baseline at the state level vs. national level?

Do you know of any BE written by the responsible authority when the landfill was permitted?

8. We have a website link to monitored species from FWS. Does NMFS have a similar online website or database
from which we can get a species list?

~

I’'m sure these will lead to other questions and a full discussion (that may run over into our next meeting).

Thanks!

From: Burch, Julia

Sent: Thursday, June 10, 2021 10:02 AM

To: Cathy Tortorici - NOAA Federal; Burch, Julia; Karen Myers; Keith Paul; Paul Machiele; Korotney, David; Miller,
Meredith; Hambright, Rosemary; Bhander, Gurbakhash S.; Nelson, Karen; Caldwell, Robert; Butler, Aron; Delity,
Akshay; Laye, Doug

Cc: Burkholder, Dallas; Nancy Brown-Kobil - NOAA Federal; Valderrama, Cristina; Clark, Christopher; LeDuc, Stephen;
Lamson, Amy

Subject: ESA TA on RFS - NMFS, EPA, FWS

When: Tuesday, June 29, 2021 1:00 PM-2:00 PM (UTC-05:00) Eastern Time (US & Canada).

Where: Microsoft Teams Meeting

As discussed, trying to establish a regular schedule for these meetings but we can tweak this timing if needed.





Materials will be distributed prior to the meetings.

Microsoft Teams meeting

Join on your computer or mobile app
Click here to join the meeting

Or call in (audio only)
+1202-991-0477,,944846296# United States, Washington DC

Phone Conference ID: 944 846 296#
Find a local number | Reset PIN

By participating in EPA hosted virtual meetings and events, you are consenting to abide by the agency's terms of
use. In addition, you acknowledge that content you post may be collected and used in support of FOIA and
eDiscovery activities.

Learn More | Meeting options




https://teams.microsoft.com/l/meetup-join/19%3ameeting_YThhZjE1MzgtMzk5OS00NzI5LTg3ZGYtNzAyM2JlNzllNDk3%40thread.v2/0?context=%7b%22Tid%22%3a%2288b378b3-6748-4867-acf9-76aacbeca6a7%22%2c%22Oid%22%3a%22439df38b-fa0a-453b-8c1a-bb5bfcc76647%22%7d

tel:+12029910477,,944846296# 

https://dialin.teams.microsoft.com/556a4b78-4afd-4fe6-b721-1d903e8cdaa6?id=944846296

https://mysettings.lync.com/pstnconferencing

https://aka.ms/JoinTeamsMeeting

https://teams.microsoft.com/meetingOptions/?organizerId=439df38b-fa0a-453b-8c1a-bb5bfcc76647&tenantId=88b378b3-6748-4867-acf9-76aacbeca6a7&threadId=19_meeting_YThhZjE1MzgtMzk5OS00NzI5LTg3ZGYtNzAyM2JlNzllNDk3@thread.v2&messageId=0&language=en-US



From: Burch, Julia

Subject: RE: ESA TA on RFS - NMFS, EPA, FWS

To: Nelson, Karen; Korotney, David; cathy.tortorici@noaa.gov; Keith Paul; Karen Myers; Machiele, Paul; Miller,
Meredith; Hambright, Rosemary; Bhander, Gurbakhash S.; Butler, Aron; Delity, Akshay; Laye, Doug; David
Baldwin - NOAA Federal

Cc: Nancy Brown-Kobil - NOAA Federal; Valderrama, Cristina; Clark, Christopher; LeDuc, Stephen; Lamson,
Amy; Burkholder, Dallas

Sent: July 13, 2021 1:11 PM (UTC-04:00)

Attached: 7-13-21 RFS Meeting.pptx

Here are slides that David Baldwin is walking through.

From: Burch, Julia

Sent: Thursday, June 10, 2021 10:02 AM

To: Nelson, Karen; Korotney, David; Cathy Tortorici - NOAA Federal; Keith Paul; Burch, Julia; Karen Myers; Paul
Machiele; Miller, Meredith; Hambright, Rosemary; Bhander, Gurbakhash S.; Caldwell, Robert; Butler, Aron; Delity,
Akshay; Laye, Doug; David Baldwin - NOAA Federal

Cc: Nancy Brown-Kobil - NOAA Federal; Valderrama, Cristina; Clark, Christopher; LeDuc, Stephen; Lamson, Amy;
Burkholder, Dallas

Subject: ESA TA on RFS - NMFS, EPA, FWS

When: Tuesday, July 13, 2021 1:00 PM-2:00 PM (UTC-05:00) Eastern Time (US & Canada).

Where: Microsoft Teams Meeting

As discussed, trying to establish a regular schedule for these meetings but we can tweak this timing if needed.

Materials will be distributed prior to the meetings.

Microsoft Teams meeting

Join on your computer or mobile app
Click here to join the meeting

Or call in (audio only)
+1202-991-0477,,944846296# United States, Washington DC

Phone Conference ID: 944 846 296#
Find a local number | Reset PIN

By participating in EPA hosted virtual meetings and events, you are consenting to abide by the agency's terms of
use. In addition, you acknowledge that content you post may be collected and used in support of FOIA and
eDiscovery activities.

Learn More | Meeting options




https://teams.microsoft.com/l/meetup-join/19%3ameeting_YThhZjE1MzgtMzk5OS00NzI5LTg3ZGYtNzAyM2JlNzllNDk3%40thread.v2/0?context=%7b%22Tid%22%3a%2288b378b3-6748-4867-acf9-76aacbeca6a7%22%2c%22Oid%22%3a%22439df38b-fa0a-453b-8c1a-bb5bfcc76647%22%7d

tel:+12029910477,,944846296# 

https://dialin.teams.microsoft.com/556a4b78-4afd-4fe6-b721-1d903e8cdaa6?id=944846296

https://mysettings.lync.com/pstnconferencing

https://aka.ms/JoinTeamsMeeting

https://teams.microsoft.com/meetingOptions/?organizerId=439df38b-fa0a-453b-8c1a-bb5bfcc76647&tenantId=88b378b3-6748-4867-acf9-76aacbeca6a7&threadId=19_meeting_YThhZjE1MzgtMzk5OS00NzI5LTg3ZGYtNzAyM2JlNzllNDk3@thread.v2&messageId=0&language=en-US



From: Korotney, David

Subject: RE: The recent RFS ruling - We should talk about this on our next call please.

To: cathy.tortorici@noaa.gov; Burch, Julia; Bhander, Gurbakhash S.; Hambright, Rosemary; Karen Myers;
Keith Paul; Machiele, Paul; Miller, Meredith; Nancy Brown-Kobil - NOAA Federal; Nelson, Karen;
Valderrama, Cristina

Sent: July 19, 2021 2:57 PM (UTC-04:00)

Absolutely. There are some decisions that our office will need to make about how to move forward, but there will be
overlaps with our consultation on the 2020-2022 annual rule and Set rule regardless.

From: Cathy Tortorici - NOAA Federal <cathy.tortorici@noaa.gov>

Sent: Monday, July 19, 2021 2:50 PM

To: Burch, Julia <Burch.Julia@epa.gov>; Bhander, Gurbakhash S. <Bhander.Gurbakhash@epa.gov>; Hambright,
Rosemary <Hambright.Rosemary.E@epa.gov>; Karen Myers <karen_myers @fws.gov>; Keith Paul
<keith_paul@fws.gov>; Korotney, David <korotney.david@epa.gov>; Machiele, Paul <machiele.paul@epa.gov>; Miller,
Meredith <Miller.Meredith@epa.gov>; Nancy Brown-Kobil - NOAA Federal <nancy.brown-kobil@noaa.gov>; Nelson,
Karen <nelson.karen@epa.gov>; Valderrama, Cristina <Valderrama.Cristina@epa.gov>

Subject: The recent RFS ruling - We should talk about this on our next call please.

Dear all -
| am reading this over and we should talk about this ruling on our next call please.

Cathy T.

---------- Forwarded message ---------

From: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>

Date: Mon, Jul 19, 2021 at 1:40 PM

Subject: Earthjustice coverage of RFS ruling

To: Cathy Tortorici - NOAA Federal <cathy.tortorici@noaa.gov>, Ryan DeWitt - NOAA Federal <ryan.dewitt@noaa.gov>,
Tony Hawkes - NOAA Federal <tony.hawkes@noaa.gov>, Pat Shaw-Allen - NOAA Federal <pat.shaw-allen@noaa.gov>

Here's Earthjustice's notice on the ruling.

David

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources

email: David.Baldwin@noaa.gov
cell: (206) 931-5956

Cathy Tortorici
Chief, ESA Interagency Cooperation Division
Office of Protected Resources



mailto:david.baldwin@noaa.gov

mailto:cathy.tortorici@noaa.gov

mailto:ryan.dewitt@noaa.gov

mailto:tony.hawkes@noaa.gov

mailto:pat.shaw-allen@noaa.gov

https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fearthjustice.org%2Fnews%2Fpress%2F2021%2Fd-c-circuit-rules-in-earthjustice-case-challenging-epas-2019-renewable-fuel-volumes&data=04%7C01%7Ckorotney.david%40epa.gov%7C2981a1435d0247df1c1f08d94ae66a9c%7C88b378b367484867acf976aacbeca6a7%7C0%7C0%7C637623175926981812%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=gRfmWlSYp%2FI3RPCINQSpyljWMynuJ8MjHrXAaYeILtk%3D&reserved=0

mailto:David.Baldwin@noaa.gov



NOAA's National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

(w) 301.427.8495

(c) 301.602.2193

cathy.tortorici@noaa.gov
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From: Phillips, Tuana
Subject: ESA TA on RFS - NMFS, EPA, FWS

To: Burch, Julia; cathy.tortorici@noaa.gov; Karen Myers; Keith Paul; Machiele, Paul;
Korotney, David; Miller, Meredith; Hambright, Rosemary; Nelson, Karen; Butler, Aron;
Delity, Akshay; Laye, Doug; David Baldwin - NOAA Federal

Cc: Valderrama, Cristina; Clark, Christopher; LeDuc, Stephen; Lamson, Amy; Burkholder,
Dallas; Nancy Brown-Kobil - NOAA Federal; Bhander, Gurbakhash S.

Sent: August 10, 2021 12:41 PM (UTC-04:00)

Please accept this invitation as I am taking over from Julia as the primary POC for
these meetings. Julia will cancel the calendar invitations that she has sent.

As discussed, trying to establish a regular schedule for these meetings but we can
tweak this timing if needed.

Materials will be distributed prior to the meetings.

Microsoft Teams meeting

Join on your computer or mobile app

Click here to join the meeting<https://teams.microsoft.com/1l/meetup-
join/19%3ameeting MDQOZJjBhMTQtMjhkNCOOOGEWLTk5ZDYtZDRiMDBmMzZhMjky%40thread.v2/0°?
context=%7b%22T1d%22%3a%2288b378b3-6748-4867-acf9-76aacbecaba77%$22%2c%$2201d%22%3a
$225a749786-198a-4dc2-a399-04d1be0£fc617%22%7d>

Or call in (audio only)

+1 484-352-3221,,290372615#<tel:+14843523221,,290372615#> United States,
Philadelphia

Phone Conference ID: 290 372 o6l1l5#

Find a local number<https://dialin.teams.microsoft.com/556a4b78-4afd-4fe6-b721-
1d903e8cdaa6?id=290372615> | Reset
PIN<https://mysettings.lync.com/pstnconferencing>

By participating in EPA hosted virtual meetings and events, you are consenting to
abide by the agency's terms of use. In addition, you acknowledge that content you
post may be collected and used in support of FOIA and eDiscovery activities.
Learn More<https://aka.ms/JoinTeamsMeeting> | Meeting
options<https://teams.microsoft.com/meetingOptions/?organizerId=5a749786-198a-4dc2-
a399-04d1lbe0fc617&tenantId=88b378b3-6748-4867-acf9o-
T6aacbecaba7&threadId=19 meeting MDQOZJjBhMTQtMjhkNCOOOGEwWLTk5ZDYtZDRiMDBmMzZhMjky@t
hread.v2&messageId=0&language=en-US>






From: Korotney, David

Subject: Court critiques of the 2018 and 2019 No Effect findings

To: Karen Myers; Keith Paul; Laye, Doug; David Baldwin - NOAA Federal; cathy.tortorici@noaa.gov; Lamson,
Amy; Nancy Brown-Kobil - NOAA Federal

Cc: Phillips, Tuana

Sent: August 5, 2021 9:38 AM (UTC-04:00)

Attached: Court critiques of 2018 & 2019 No Effect findings.xIsx

As we discussed on July 27, attached is a summary of the critiques that the U.S. Court of Appeals (DC Circuit) made on
our No Effect findings in the 2018 and 2019 RFS standards rulemakings. The text is mostly cut-and-pasted from the
court decision documents, though | fiddled with the language a bit to make each be a standalone item in the table.

We intend to develop a response to each critique. However, it's still not clear to me what the most appropriate context
would be for those responses (the Biological Evaluation we are currently assembling, a separate document, or part of a
rulemaking), or even if that matters.





Addressing critiques of the 2019 No Effects finding by the U.S. Court of Appeals
Growth Energy vs. EPA
Decided July 16, 2021

EPA argument

There is no relationship between the renewable fuel

Al standards program, biofuel feedstock production, and
land use changes that may harm listed species or critical
habitat

There is no relationship between the renewable fuel

Ao standards program, biofuel feedstock production, and
land use changes that may harm listed species or critical
habitat

There is no relationship between the renewable fuel

A3 standards program, biofuel feedstock production, and
land use changes that may harm listed species or critical
habitat

There is no relationship between the renewable fuel

A4 standards program, biofuel feedstock production, and
land use changes that may harm listed species or critical
habitat.

There is no relationship between the renewable fuel

A5 standards program, biofuel feedstock production, and
land use changes that may harm listed species or critical
habitat.

¢ The Second Triennial Report did not purport to establish a
causal relationship between the RFS annual rules and land
use changes.

D The Second Triennial Report conducted a flawed
proportional analysis.

The Second Triennial Report was primarily a retrospective
review.

The Second Triennial Report did not specifically consider
the 2019 RFS standard, nor factors unique to 2019.





Factors independent of the renewable fuel standards may
affect corn or soybean production in 2019.

There is a the lack of a reasonable causal connection
between the 2019 [renewable fuel standards] and effects
to listed species or critical habitat.










Court response

EPA's Triennial Report says: Between 2012 and 2016, biofuel
production in the United States grew “steadily” from 14.1 billion to
16.6 billion gallons and corn production increased from 10.8 billion
bushels to 15.1 billion bushels while soybean production increased
from 2.7 billion bushels to 4.3 billion bushels.

EPA's Triennial Report says: The rate of land conversion was higher in
areas closer to biorefineries

EPA's Triennial Report says: “[w]idespread changes in land use for
biofuel production have negative impacts to ecosystem health and
biodiversity.”

Lark paper says: “the existing body of research . . . ties the Renewable
Fuel Standard to documented land use changes and ensuing
environmental consequences which may potentially have detrimental
impacts on federally listed species and their designated critical
habitat.”

Lark paper says: the “link between the Renewable Fuel Standards
Program, increased cropping intensification, and hypoxia in the Gulf
of Mexico” is “well established.”

The Second Triennial Report states that “the observed increase in
acreage planted with soybeans and corn” following the enactment of
the renewable fuel standards program was, at least in part, “a
consequence of increased biofuel production mandates.”

The Second Triennial Report acknowledges the limitations of
proportional analyses and supports its conclusions with other types of
analyses.

The Second Triennial Report states that “[a]vailable data suggest that
current trends using corn starch and soybeans as primary biofuel
feedstocks, with associated environmental and resource conservation
impacts, will continue in the near term.”

In AFPM 2018 the court observed that because the Second Triennial
Report “describe[d] the effects of the annual standards promulgated
over the past decade, and the 2018 Rule is simply the next iteration of
those standards,” it “certainly serve[s] as evidence of the likely effects
of the 2018 Rule.”





Insufficient to rebut the Second Triennial Report's conclusion that
renewable fuel standards have caused and will likely continue to
cause increased biofuel feedstock production, which in turn may harm
listed species and critical habitat.

Finding from 2018 case: The inability to attribute environmental
harms with reasonable certainty to the 2018 Rule is not the same as a
finding that the 2018 Rule ‘will not affect’ or ‘is not likely to affect’
listed species or critical habitat.










Addressing critiques of the 2018 "No Effects" finding by the U.S. Court of Appeals

AFPM vs. EPA
Decided September 6, 2019

EPA argument

EPA was not obligated to make an effects
determination or consult with the Services on the 2018

A" Rule because the Clean Air Act required the agency to
establish certain fuel volumes, which eliminated any
discretion it might otherwise have had.

The rule will have no effect because any harm to
species or habitats cannot be attributed to the 2019
standards with reasonable certainty.










Court response

EPA had discretion to reduce fuel volumes based on severe environmental
harm, and had discretion to set BBD volumes at any level at or above 1 bill
gal based in part on a consideration of wetland conversion, wildlife habitat,
ecosystems, and water quality.

This is not a "No Effects" finding. Concluding that the 2018 Rule may not
cause "severe environmental harm™ does not necessarily mean the 2018
Rule will have no effect on listed species or critical habitat. Also, EPA
concluded that it is impossible to know whether the 2018 Rule will affect
listed species or critical habitat, which is not the same as making a No
Effects finding.










From: Phillips, Tuana
Subject: ESA TA on RFS - NMFS, EPA, FWS

To: Nelson, Karen; Burch, Julia; cathy.tortorici@noaa.gov; Karen Myers; Keith Paul;
Machiele, Paul; Korotney, David; Miller, Meredith; Hambright, Rosemary; Butler, Aron;
Delity, Akshay; Laye, Doug; David Baldwin - NOAA Federal; Michaels, Lauren

Cc: Nancy Brown-Kobil - NOAA Federal; Valderrama, Cristina; Clark, Christopher; LeDuc,
Stephen; Lamson, Amy; Burkholder, Dallas; Bhander, Gurbakhash S.

Sent: August 24, 2021 9:46 AM (UTC-04:00)

Attached: 08.24.21 Agenda - ESA Technical Assistance on RFS.docx
Attached is an agenda for our meeting this afternoon.
Please accept this invitation as I am taking over from Julia as the primary POC for

these meetings. Julia will cancel the calendar invitations that she has sent.

As discussed, trying to establish a regular schedule for these meetings but we can
tweak this timing if needed.

Materials will be distributed prior to the meetings.

Microsoft Teams meeting

Join on your computer or mobile app

Click here to join the meeting<https://teams.microsoft.com/1l/meetup-
join/19%3ameeting MDQO0Z3IBhMTQtMjhkNCOOOGEWLTk5ZDYtZDRiMDBmMzZhMjky%40thread.v2/0?
context=%7b%22T1d%22%3a%2288b378b3-6748-4867-acf9-76aacbecaba7%$22%2c%$2201d%22%3a
%$225a749786-198a-4dc2-a399-04d1be0fc617%22%7d>

Or call in (audio only)

+1 484-352-3221,,290372615#<tel:+14843523221,,290372615#> United States,
Philadelphia

Phone Conference ID: 290 372 615#

Find a local number<https://dialin.teams.microsoft.com/556a4b78-4afd-4fe6-b721-
1d903e8cdaa6?id=290372615> | Reset
PIN<https://mysettings.lync.com/pstnconferencing>

By participating in EPA hosted virtual meetings and events, you are consenting to
abide by the agency's terms of use. In addition, you acknowledge that content you
post may be collected and used in support of FOIA and eDiscovery activities.
Learn More<https://aka.ms/JoinTeamsMeeting> | Meeting
options<https://teams.microsoft.com/meetingOptions/?organizerId=5a749786-198a-4dc2-
a399-04dlbel0fc6l7&tenantId=88b378b3-6748-4867-acf9-
T6aacbecaba7&threadId=19 meeting MDQOZJjBhMTQtMjhkNCOOOGEWLTk5ZDYtZDRiMDBmMzZhM]jky@t
hread.v2&messageId=0&language=en-US>






Agenda
Tuesday, August 24t 1-2 PM

ESA Technical Assistance on RFS with EPA, NMFS, and US FWS

Hello and Introductions

Setting up attorney/counsel meetings

e Discuss next steps and timing

Update on Biological Evaluation

e EPA has started putting together first draft based on the template provided
o We plan to include 2018 and 2019 effects in our baseline assessment for those actions
o Question: do we include all four actions in one biological evaluation, or make them
separate consultations?
e We are assessing the potential action area, analyzing interactions between historical soy and
corn areas with critical habitat areas
o Question: in addition to the map included in David Baldwin’s presentation on 7/23, are
there other materials/analyses we should start with in the interest of not duplicating
efforts?
e Question: how often should there be discussion on the substance of the analyses prior to EPA
sending the Biological Evaluation?

New causal chain diagram

e David K. will go over the diagram, if time allows





From: Korotney, David

Subject: Topics for Sept 7 consultation meeting on RFS

To: Phillips, Tuana; Burch, Julia; cathy.tortorici@noaa.gov; Karen Myers; Keith Paul; Machiele, Paul; Miller,
Meredith; Hambright, Rosemary; Nelson, Karen; Butler, Aron; Delity, Akshay; Laye, Doug; David Baldwin -
NOAA Federal

Cc: Valderrama, Cristina; Clark, Christopher; LeDuc, Stephen; Lamson, Amy; Burkholder, Dallas; Michaels,
Lauren; Nancy Brown-Kobil - NOAA Federal

Sent: August 30, 2021 12:45 PM (UTC-04:00)

For our standing meeting next Tuesday Sept 7, we (in OTAQ) do not have much to discuss. One option is to go through
a revised causal chain diagram the demonstrates the weak link between the RFS standards and land use changes.
Another option, instead of or in addition to the causal chain diagram, is to have our respective counsels discuss the
issues associated with consultation for past actions (i.e. 2018 and 2019 RFS standards). Thoughts?





From: Phillips, Tuana

Subject: 8/24 Meeting notes: ESA TA on RFS - NMFS, EPA, FWS

To: Burch, Julia; cathy.tortorici@noaa.gov; Karen Myers; Keith Paul; Machiele, Paul; Korotney, David; Miller,
Meredith; Hambright, Rosemary; Nelson, Karen; Butler, Aron; Delity, Akshay; Laye, Doug; David Baldwin -
NOAA Federal; Michaels, Lauren

Cc: Valderrama, Cristina; Clark, Christopher; LeDuc, Stephen; Lamson, Amy; Burkholder, Dallas; Nancy
Brown-Kobil - NOAA Federal; Bhander, Gurbakhash S.; Michaels, Lauren

Sent: August 25, 2021 12:33 PM (UTC-04:00)

Attached: 08.24.21 Meeting notes - ESA Technical Assistance on RFS.docx

Hi all,

A few people have asked me about our meeting yesterday. | know some people were out so I’ve attached my notes
here. Please let me know if you have any edits or additional thoughts.

Thank you,

Tuana Phillips

Office of Transportation and Air Quality (OTAQ)
U.S. Environmental Protection Agency

Phone: (202)-565-0074

Pronouns: she/her/hers





Meeting Notes
Tuesday, August 24" 1-2 PM

ESA Technical Assistance on RFS with EPA, NMFS, and US FWS

Update on rulemaking

e David K. shared that early guidance for the set rule happened with the EPA Administrator about
a month ago. The options selection meeting will be happening next. EPA won’t be able to
complete the analysis of the 2023-2025 set rule until we know what we are proposing.

Setting up attorney/counsel meetings

e EPA s ready to engage with the Services’ counsel

e Nancy Brown-Kobil is the point of contact for NMFS

e FWSis still working internally to figure this out but will share once they know more and have
their point of contact

EPA asked the following question: do we include all four actions in one biological evaluation, or make
them separate consultations?

e Generally, a biological assessment (BA) would examine the proposed action and specific decision
points.

e It might make sense to treat the actions as batches, as separate decisions and conclusions. Yet,
the approach to how each action is analyzed will be very similar.

e The team decided that it makes sense to treat them as batches. We can aim to include all four in
one BA with separate sections and independent conclusions. If, moving forward, we find that it
makes sense to separate them out into separate BAs then we will do that.

EPA asked the following question: how often should there be discussion on the substance of the
analyses prior to EPA sending the Biological Evaluation?

e Both FWS and NMFS expressed that more coordination than normal would be ideal, especially
since a lot of what we are dealing with for this BA is novel and complex. It would also allow the
Services to start envisioning what a Biological Opinion would look like.

EPA asked the following question: in addition to the map included in David Baldwin’s presentation on
7/23, are there other materials/analyses we should start with in the interest of not duplicating efforts?

e David B. shared that missing from his map are the areas outside of where corn is grown and yet
are also affected, e.g. downstream effects through transportation of pollution and pesticides.
The action area should encompass this as well.

e Itisimportant to look at both the range maps for species and critical habitat area.

e The website, IPaC, may be helpful and worth exploring but likely not very effective.

e David B. can share range file and critical habitat maps based on pesticide analyses that have
been done





e There was discussion on what “rule of thumb” EPA should use to identify the action areas
outside of the corn and soy land use. The Lark paper, which uses a 1- and 5-mile buffer approach
may be a good starting point. The Services advised EPA to set up a hypothesis or rationale that
can be supported by what the Lark paper did or other scientific information from the literature
(e.g., life of pesticides in water, sediment transport)

e The first step is to look at the action area, which will tell you which species may be affected.
Then look at the magnitude and stressors of potential effects.

There was a question about whether to include international effects (e.g., palm oil in Malaysia)

e The Services confirmed that ESA is confined to the U.S. and the listed species and critical habitat
within that border. Habitats and species outside the U.S. are not part of the ESA evaluation. If
the action causes feedstocks and/or fuels to be produced in other countries (e.g., Malaysia) that
are then imported to the U.S., the only part that falls under ESA is any potential impact on water
or land in the U.S. from the action of transporting and using that fuel/feedstock in the U.S.





From: Machiele, Paul

Subject: RE: Topics for Sept 7 consultation meeting on RFS

To: Korotney, David; Phillips, Tuana; Burch, Julia; cathy.tortorici@noaa.gov; Karen Myers; Keith Paul; Miller,
Meredith; Hambright, Rosemary; Nelson, Karen; Butler, Aron; Delity, Akshay; Laye, Doug; David Baldwin -
NOAA Federal

Cc: Valderrama, Cristina; Clark, Christopher; LeDuc, Stephen; Lamson, Amy; Burkholder, Dallas; Michaels,
Lauren; Nancy Brown-Kobil - NOAA Federal

Sent: August 30, 2021 12:50 PM (UTC-04:00)

We had talked about it being the Counsel meeting if its ready. If not, we could go through the causal chain. This would
then be a prelude to us going through a sort of analytic blueprint for how we would intend to conduct the BE.

Paul

From: Korotney, David <korotney.david@epa.gov>

Sent: Monday, August 30, 2021 12:45 PM

To: Phillips, Tuana <phillips.tuana@epa.gov>; Burch, Julia <Burch.Julia@epa.gov>; cathy.tortorici@noaa.gov; Karen
Myers <karen_myers@fws.gov>; Keith Paul <keith_paul@fws.gov>; Machiele, Paul <machiele.paul@epa.gov>; Miller,
Meredith <Miller.Meredith@epa.gov>; Hambright, Rosemary <Hambright.Rosemary.E@epa.gov>; Nelson, Karen
<nelson.karen@epa.gov>; Butler, Aron <butler.aron@epa.gov>; Delity, Akshay <Delity.Akshay @epa.gov>; Laye, Doug
<Doug_Laye@fws.gov>; David Baldwin - NOAA Federal <david.baldwin@noaa.gov>

Cc: Valderrama, Cristina <Valderrama.Cristina@epa.gov>; Clark, Christopher <Clark.Christopher@epa.gov>; LeDuc,
Stephen <LeDuc.Stephen@epa.gov>; Lamson, Amy <Lamson.Amy@epa.gov>; Burkholder, Dallas
<burkholder.dallas@epa.gov>; Michaels, Lauren <Michaels.Lauren@epa.gov>; Nancy Brown-Kobil - NOAA Federal
<nancy.brown-kobil@noaa.gov>

Subject: Topics for Sept 7 consultation meeting on RFS

For our standing meeting next Tuesday Sept 7, we (in OTAQ) do not have much to discuss. One option is to go through
a revised causal chain diagram the demonstrates the weak link between the RFS standards and land use changes.
Another option, instead of or in addition to the causal chain diagram, is to have our respective counsels discuss the
issues associated with consultation for past actions (i.e. 2018 and 2019 RFS standards). Thoughts?





From: Nancy Brown-Kobil - NOAA Federal

Subject: Re: Sept 7 discussion

To: Korotney, David

Cc: David Baldwin - NOAA Federal; Miller, Meredith; cathy.tortorici@noaa.gov
Sent: September 1, 2021 4:30 PM (UTC-04:00)

What time on Tuesday?

On Wed, Sep 1, 2021 at 1:58 PM Korotney, David <korotney.david@epa.gov> wrote:

I would like to tentatively plan on having the attorney discussion of consultation for the RFS 2018 and 2019
standards rules at next Tuesday's regular meeting. I have confirmed that our attorneys can make it, including John
Martin from DOJ, and FWS is still confirming that Shawn Finley and Arlynnell Dickson can attend. Does NOAA
have attorneys that can attend?

Nancy Brown-Kobil

Attorney-Advisor

NOAA, Office of the General Counsel, Fisheries & Protected Resources Section
U.S. Department of Commerce

202.951.0761(cell)

Nancy.Brown-Kobil@noaa.gov



mailto:korotney.david@epa.gov

mailto:Nancy.Brown-Kobil@noaa.gov



From: David Baldwin - NOAA Federal

Subject: Re: Sept 7 discussion

To: Nancy Brown-Kobil - NOAA Federal

Cc: Korotney, David; Miller, Meredith; cathy.tortorici@noaa.gov
Sent: September 1, 2021 4:37 PM (UTC-04:00)

Nancy,

The meeting is at 1 pm (Eastern) on Tuesday.
David

On Wed, Sep 1, 2021 at 1:30 PM Nancy Brown-Kobil - NOAA Federal <nancy.brown-kobil@noaa.gov> wrote:
What time on Tuesday?

On Wed, Sep 1, 2021 at 1:58 PM Korotney, David <korotney.david@epa.gov> wrote:

I'would like to tentatively plan on having the attorney discussion of consultation for the RFS 2018 and 2019
standards rules at next Tuesday's regular meeting. I have confirmed that our attorneys can make it, including John
Martin from DOJ, and FWS is still confirming that Shawn Finley and Arlynnell Dickson can attend. Does NOAA
have attorneys that can attend?

Nancy Brown-Kobil

Attorney-Advisor

NOAA, Office of the General Counsel, Fisheries & Protected Resources Section
U.S. Department of Commerce

202.951.0761(cell)

Nancy.Brown-Kobil@noaa.gov

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources

email: David.Baldwin@noaa.gov
cell: (206) 931-5956



mailto:nancy.brown-kobil@noaa.gov

mailto:korotney.david@epa.gov

mailto:Nancy.Brown-Kobil@noaa.gov

mailto:David.Baldwin@noaa.gov



From: Korotney, David

Subject: Sept 7 discussion

To: cathy.tortorici@noaa.gov; David Baldwin - NOAA Federal; Nancy Brown-Kobil - NOAA Federal
Cc: Miller, Meredith

Sent: September 1, 2021 1:58 PM (UTC-04:00)

| would like to tentatively plan on having the attorney discussion of consultation for the RFS 2018 and 2019 standards
rules at next Tuesday's regular meeting. | have confirmed that our attorneys can make it, including John Martin from

DOJ, and FWS is still confirming that Shawn Finley and Arlynnell Dickson can attend. Does NOAA have attorneys that

can attend?





From: Nancy Brown-Kobil - NOAA Federal

Subject: Re: Sept 7 discussion

To: David Baldwin - NOAA Federal

Cc: Korotney, David; Miller, Meredith; cathy.tortorici@noaa.gov
Sent: September 1, 2021 4:39 PM (UTC-04:00)

That’s fine. I can attend on behalf of NOAA-GC.

On Wed, Sep 1, 2021 at 4:36 PM David Baldwin - NOAA Federal <david.baldwin@noaa.gov> wrote:
Nancy,

The meeting is at 1 pm (Eastern) on Tuesday.
David

On Wed, Sep 1, 2021 at 1:30 PM Nancy Brown-Kobil - NOAA Federal <nancy.brown-kobil@noaa.gov> wrote:
What time on Tuesday?

On Wed, Sep 1, 2021 at 1:58 PM Korotney, David <korotney.david@epa.gov> wrote:

I would like to tentatively plan on having the attorney discussion of consultation for the RFS 2018 and 2019
standards rules at next Tuesday's regular meeting. I have confirmed that our attorneys can make it, including
John Martin from DOJ, and FWS is still confirming that Shawn Finley and Arlynnell Dickson can attend. Does
NOAA have attorneys that can attend?

Nancy Brown-Kobil

Attorney-Advisor

NOAA, Office of the General Counsel, Fisheries & Protected Resources Section
U.S. Department of Commerce

202.951.0761(cell)

Nancy.Brown-Kobil@noaa.gov

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources
email: David.Baldwin@noaa.gov
cell: (206) 931-5956

Nancy Brown-Kobil

Attorney-Advisor

NOAA, Office of the General Counsel, Fisheries & Protected Resources Section
U.S. Department of Commerce

202.951.0761(cell)

Nancy.Brown-Kobil@noaa.gov



mailto:david.baldwin@noaa.gov

mailto:nancy.brown-kobil@noaa.gov

mailto:korotney.david@epa.gov

mailto:Nancy.Brown-Kobil@noaa.gov

mailto:David.Baldwin@noaa.gov

mailto:Nancy.Brown-Kobil@noaa.gov



From: David Baldwin - NOAA Federal

Subject: Re: Sept 7 discussion

To: Korotney, David

Cc: Cathy Tortorici - NOAA Federal

Sent: September 7, 2021 11:47 AM (UTC-04:00)
David,

Is today's ESA TA on RFS meeting going to be an attorney discussion?
David

On Wed, Sep 1, 2021 at 10:58 AM Korotney, David <korotney.david@epa.gov> wrote:

I would like to tentatively plan on having the attorney discussion of consultation for the RFS 2018 and 2019
standards rules at next Tuesday's regular meeting. I have confirmed that our attorneys can make it, including John
Martin from DOJ, and FWS is still confirming that Shawn Finley and Arlynnell Dickson can attend. Does NOAA
have attorneys that can attend?

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources

email: David.Baldwin@noaa.gov
cell: (206) 931-5956



mailto:korotney.david@epa.gov

mailto:David.Baldwin@noaa.gov



From: Cathy Tortorici - NOAA Federal

Subject: Re: Agenda for ESA TA on RFS meeting

To: Burch, Julia

Cc: David Baldwin - NOAA Federal; Phillips, Tuana; Korotney, David
Sent: September 7, 2021 12:01 PM (UTC-04:00)

it's ok by me. Is Nancy B-K our attorney attending this meeting?
On Tue, Sep 7, 2021 at 11:55 AM Burch, Julia <Burch.Julia@epa.gov> wrote:

That was our plan. Does that work for NOAA?

From: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>
Sent: Tuesday, September 7, 2021 11:40 AM
To: Phillips, Tuana <phillips.tuana@epa.gov>; Burch, Julia <Burch.Julia@epa.gov>

Cec: cathy.tortorici@noaa.gov
Subject: Agenda for ESA TA on RFS meeting

Is today's meeting going to be for the lawyers to discuss how to consult on the earlier standards?

David

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources

email: David.Baldwin@noaa.gov
cell: (206) 931-5956

Cathy Tortorici

Chief, ESA Interagency Cooperation Division
Office of Protected Resources

NOAA's National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

(w) 301.427.8495

(c) 301.602.2193



mailto:Burch.Julia@epa.gov

mailto:david.baldwin@noaa.gov

mailto:phillips.tuana@epa.gov
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From: Korotney, David

Subject: RE: Sept 7 discussion

To: Nancy Brown-Kobil - NOAA Federal; David Baldwin - NOAA Federal
Cc: Miller, Meredith; cathy.tortorici@noaa.gov

Sent: September 2, 2021 7:47 AM (UTC-04:00)

Great, thanks.

From: Nancy Brown-Kobil - NOAA Federal <nancy.brown-kobil@noaa.gov>

Sent: Wednesday, September 1, 2021 4:39 PM

To: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>

Cc: Korotney, David <korotney.david@epa.gov>; Miller, Meredith <Miller.Meredith@epa.gov>;
cathy.tortorici@noaa.gov

Subject: Re: Sept 7 discussion

That’s fine. | can attend on behalf of NOAA-GC.

On Wed, Sep 1, 2021 at 4:36 PM David Baldwin - NOAA Federal <david.baldwin@noaa.gov> wrote:

Nancy,
The meeting is at 1 pm (Eastern) on Tuesday.
David

On Wed, Sep 1, 2021 at 1:30 PM Nancy Brown-Kobil - NOAA Federal <nancy.brown-kobil@noaa.gov> wrote:

What time on Tuesday?

On Wed, Sep 1, 2021 at 1:58 PM Korotney, David <korotney.david@epa.gov> wrote:

| would like to tentatively plan on having the attorney discussion of consultation for the RFS 2018 and 2019
standards rules at next Tuesday's regular meeting. | have confirmed that our attorneys can make it, including
John Martin from DOJ, and FWS is still confirming that Shawn Finley and Arlynnell Dickson can attend. Does
NOAA have attorneys that can attend?

Nancy Brown-Kobil

Attorney-Advisor

NOAA, Office of the General Counsel, Fisheries & Protected Resources Section
U.S. Department of Commerce

202.951.0761(cell)

Nancy.Brown-Kobil@noaa.gov

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources

email: David.Baldwin@noaa.gov
cell: (206) 931-5956



mailto:david.baldwin@noaa.gov

mailto:nancy.brown-kobil@noaa.gov

mailto:korotney.david@epa.gov

mailto:Nancy.Brown-Kobil@noaa.gov

mailto:David.Baldwin@noaa.gov



Nancy Brown-Kobil

Attorney-Advisor

NOAA, Office of the General Counsel, Fisheries & Protected Resources Section
U.S. Department of Commerce

202.951.0761(cell)

Nancy.Brown-Kobil@noaa.gov




mailto:Nancy.Brown-Kobil@noaa.gov



From: Burch, Julia

Subject: RE: Agenda for ESA TA on RFS meeting

To: David Baldwin - NOAA Federal; Phillips, Tuana; Korotney, David
Cc: cathy.tortorici@noaa.gov

Sent: September 7, 2021 11:56 AM (UTC-04:00)

That was our plan. Does that work for NOAA?

From: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>

Sent: Tuesday, September 7, 2021 11:40 AM

To: Phillips, Tuana <phillips.tuana@epa.gov>; Burch, Julia <Burch.Julia@epa.gov>
Cc: cathy.tortorici@noaa.gov

Subject: Agenda for ESA TA on RFS meeting

Is today's meeting going to be for the lawyers to discuss how to consult on the earlier standards?

David

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources
email: David.Baldwin@noaa.gov
cell: (206) 931-5956




mailto:David.Baldwin@noaa.gov



From: Korotney, David

Subject: RE: Sept 7 discussion

To: David Baldwin - NOAA Federal

Cc: cathy.tortorici@noaa.gov

Sent: September 7, 2021 12:42 PM (UTC-04:00)
Yes.

From: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>
Sent: Tuesday, September 7, 2021 11:47 AM

To: Korotney, David <korotney.david@epa.gov>

Cc: cathy.tortorici@noaa.gov

Subject: Re: Sept 7 discussion

David,
Is today's ESA TA on RFS meeting going to be an attorney discussion?
David

On Wed, Sep 1, 2021 at 10:58 AM Korotney, David <korotney.david@epa.gov> wrote:

| would like to tentatively plan on having the attorney discussion of consultation for the RFS 2018 and 2019
standards rules at next Tuesday's regular meeting. | have confirmed that our attorneys can make it, including John
Martin from DOJ, and FWS is still confirming that Shawn Finley and Arlynnell Dickson can attend. Does NOAA have
attorneys that can attend?

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources

email: David.Baldwin@noaa.gov
cell: (206) 931-5956



mailto:korotney.david@epa.gov

mailto:David.Baldwin@noaa.gov



From: Korotney, David

Subject: RE: Agenda for ESA TA on RFS meeting
To: cathy.tortorici@noaa.gov; Burch, Julia
Cc: David Baldwin - NOAA Federal

Sent: September 7, 2021 12:45 PM (UTC-04:00)

Cathy, I'm not sure who Nancy is, but if you want her to attend, please invite her.

Thanks.

From: Cathy Tortorici - NOAA Federal <cathy.tortorici@noaa.gov>

Sent: Tuesday, September 7, 2021 12:01 PM

To: Burch, Julia <Burch.Julia@epa.gov>

Cc: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>; Phillips, Tuana <phillips.tuana@epa.gov>; Korotney,
David <korotney.david@epa.gov>

Subject: Re: Agenda for ESA TA on RFS meeting

it's ok by me. Is Nancy B-K our attorney attending this meeting?

On Tue, Sep 7, 2021 at 11:55 AM Burch, Julia <Burch.Julia@epa.gov> wrote:

That was our plan. Does that work for NOAA?

From: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>
Sent: Tuesday, September 7, 2021 11:40 AM
To: Phillips, Tuana <phillips.tuana@epa.gov>; Burch, Julia <Burch.Julia@epa.gov>

Cc: cathy.tortorici@noaa.gov
Subject: Agenda for ESA TA on RFS meeting

I's today's meeting going to be for the lawyers to discuss how to consult on the earlier standards?

David

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources
email: David.Baldwin@noaa.gov
cell: (206) 931-5956

Cathy Tortorici

Chief, ESA Interagency Cooperation Division
Office of Protected Resources

NOAA's National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

(w) 301.427.8495

(c) 301.602.2193

cathy.tortorici@noaa.gov
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From: Korotney, David

Subject: Plan for next discussion of consultation on the RFS program

To: Machiele, Paul; Burch, Julia; Phillips, Tuana; Nelson, Karen; Michaels, Lauren; Miller, Meredith; Hambright,
Rosemary; Delity, Akshay; Butler, Aron; Siegal, Tod; cathy.tortorici@noaa.gov; Karen Myers; Keith Paul;
Laye, Doug; David Baldwin - NOAA Federal; Martin, John H. (ENRD-WMRS); Nancy Brown-Kobil - NOAA
Federal; Dickson, Arlynnell A

Sent: September 8, 2021 1:13 PM (UTC-04:00)

Thanks to all who participated in yesterday's discussion of consultation under ESA on the Renewable Fuel Standard
(RFS) program. For the particular issue of what consultation means for actions that are both in the past and have
already been fully implemented, | think those of us at EPA now have a better idea of how to proceed.

| had offered to the attorneys that we could use the next regular biweekly meeting (Sept 21 at 1pm) to answer
additional questions that they might have. Upon further reflection, | think our time would be better spent going
through the causal chain diagram which describes the connection (or lack thereof) between the RFS program standards
and impacts on species and habitat. John Martin was not able to participate in the next meeting anyway. My
suggestion is that, if the attorneys did have additional questions about how the RFS operates, the court remands of the
2018 and 2019 rules, or anything else, they can circulate them via e-mail and either we can answer them that way or, if
the answers are too complicated for that, we can schedule a followup meeting. How does that sound?





From: Phillips, Tuana
Subject: ESA TA on RFS - NMFS, EPA, FWS

To: Burch, Julia; cathy.tortorici@noaa.gov; Karen Myers; Keith Paul; Machiele, Paul;
Korotney, David; Miller, Meredith; Hambright, Rosemary; Nelson, Karen; Butler, Aron;
Delity, Akshay; Laye, Doug; David Baldwin - NOAA Federal

Cc: Nancy Brown-Kobil - NOAA Federal; Valderrama, Cristina; Clark, Christopher; LeDuc,
Stephen; Lamson, Amy; Burkholder, Dallas; Michaels, Lauren

Sent: September 21, 2021 11:11 AM (UTC-04:00)

Attached: 09.21.21 Agenda - ESA Technical Assistance on RFS.pdf

Attached is an agenda for today’s (9/21) meeting at 1 PM.

Please accept this invitation as I am taking over from Julia as the primary POC for
these meetings. Julia will cancel the calendar invitations that she has sent.

As discussed, trying to establish a regular schedule for these meetings but we can
tweak this timing if needed.

Materials will be distributed prior to the meetings.

Microsoft Teams meeting

Join on your computer or mobile app

Click here to join the meeting<https://teams.microsoft.com/1l/meetup-
join/19%3ameeting MDQO0Z3BhMTQtMjhkNCOOOGEWLTk5ZDYtZDRiMDBmMzZhMjky%$40thread.v2/0?
context=%7b%22T1d%22%3a%2288b378b3-6748-4867-acf9-76aacbeca6a7%$22%2c%$2201d%22%3a
%$225a749786-198a-4dc2-a399-04d1be0fc617%22%7d>

Or call in (audio only)

+1 484-352-3221,,290372615#<tel:+14843523221,,290372615#> United States,
Philadelphia

Phone Conference ID: 290 372 615#

Find a local number<https://dialin.teams.microsoft.com/556a4b78-4afd-4fe6-b721-
1d903e8cdaa6?id=290372615> | Reset
PIN<https://mysettings.lync.com/pstnconferencing>

By participating in EPA hosted virtual meetings and events, you are consenting to
abide by the agency's terms of use. In addition, you acknowledge that content you
post may be collected and used in support of FOIA and eDiscovery activities.
Learn More<https://aka.ms/JoinTeamsMeeting> | Meeting
options<https://teams.microsoft.com/meetingOptions/?organizerId=5a749786-198a-4dc2-
a399-04dlbel0fc6l7&tenantId=88b378b3-6748-4867-acf9-
T6aacbecaba7&threadId=19 meeting MDQOZJjBhMTQtMjhkNCOOOGEWLTk5ZDYtZDRiMDBmMzZhM]jky@t
hread.v2&messageIld=0&language=en-US>






Agenda

Tuesday, September 215t 1-2 PM

ESA Technical Assistance on RFS with EPA, NMFS, and US FWS

1. Update on Renewable Volume Obligation (RVO) Rule - EPA

e Currently in interagency review
e Reference in preamble to our obligations under ESA - Meredith Miller

2. Causal chain diagram - David Korotney

3. Next meetings in October - Tuana Phillips

e 10/5: Action area and species and critical habitat within it

e 10/19: Biofuel volume changes associated with each action, projected volumes and attribution
to the RFS Program





From: Korotney, David

Subject: Causal chain diagram and description

To: Phillips, Tuana; Burch, Julia; cathy.tortorici@noaa.gov; Karen Myers; Keith Paul; Machiele, Paul; Miller,
Meredith; Hambright, Rosemary; Nelson, Karen; Butler, Aron; Delity, Akshay; Laye, Doug; David Baldwin -
NOAA Federal; Valderrama, Cristina; Clark, Christopher; LeDuc, Stephen; Lamson, Amy; Burkholder,
Dallas; Michaels, Lauren; Nancy Brown-Kobil - NOAA Federal

Sent: September 22, 2021 11:42 AM (UTC-04:00)

Attached: Causal chain description for RFS program.docx

Attached is the diagram that | walked through at our meeting yesterday, along with some text describing each stage.
Let me know if you have any questions.
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Causal chain between RFS standards and impacts on species and habitat

1
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Stage 1: RFS standards

The applicable percentage standards under the RFS program provide the means through
which each individual refiner determines its Renewable Volume Obligations (RVO). The RVOs
represent the unique volume of renewable fuel that each refiner is responsible for ensuring is
blended into gasoline and diesel. There are four separate RVOs. Refiners can either blend
renewable fuel into the gasoline and diesel they produce, or can purchase credits (Renewable
Identification Numbers or RINS) from other parties who have done such blending.

Stage 2: Refiner decisions

While refiners must ensure that the renewable fuel volumes identified by their individual
RVOs are used as transportation fuel, they are not required to use any particular type of
renewable fuel. Insofar as a refiner is blending renewable fuel into his own gasoline and diesel,
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he can choose the mix of renewable fuel types he uses. Generally refiners would be expected to
do so in a way that minimizes overall costs, and this in turn is a function of the renewable fuels
available to him and their relative costs, the relative amounts of gasoline and diesel that he
produces, the equipment he has available to manage the production, storage, and blending of
renewable fuel, and the demand for (or tolerance of) renewable fuels in the refiner's marketing
area.

To the degree that a refiner chooses to purchase RINs instead of blending renewable fuel
into his own gasoline and diesel, however, the refiner has little control over the mix of renewable
fuels used as transportation fuel. RINSs are not specific to fuel type and feedstock, but instead are
designated only as qualifying for one (or more) of the four categories of renewable fuel
(cellulosic biofuel, biomass-based diesel, advanced biofuel, renewable fuel). Parties downstream
of the refiner make decisions about what specific types of renewable fuels are blended into
gasoline or diesel or are otherwise used as transportation fuel, and make the RINs associated
with that renewable fuel available for sale to refiners. As for refiners, these downstream parties
would be expected to make decisions that maximize profit potential.

Stage 3: Total consumption of renewable fuel

While the RFS program requires minimum volumes of renewable fuel to be used in the
transportation sector, actual total consumption of renewable fuel could be higher under
appropriate economic circumstances. Also, the total volume of renewable fuel consumed could
include some that is used outside of the transportation sector and which, as a result, does not
qualify under the RFS program.

There are a number of other state and federal programs that also require or incentivise the
use of renewable fuel. For instance, Minnesota requires that diesel fuel contain an average of
11% biodiesel, while California's Low Carbon Fuel Standard (LCFS) creates a demand for
various advanced biofuels. Other states have similar requirements. The federal reformulated
gasoline program does not require the use of an oxygenate, but the applicable emission standards
are generally more difficult (i.e. more costly) to meet without the use of ethanol. A biodiesel tax
credit of $1 per gallon was originally established by the Energy Policy Act of 2005 and has
expired and been reinstated multiple times since then. A number of states offer tax subsidies that
offset the production costs of renewable fuels, making them more attractive to consumers. And
some vehicle fleets owned by state or federal agencies are required to refuel on renewable fuel
when it is available.

At the retail level, the consumption of renewable fuel is driven primarily by their price in
comparison to petroleum-based gasoline and diesel. Retail prices are a function of the cost of
production which in the case of both renewable fuels and petroleum-based gasoline and diesel is
in turn driven primarily by the costs of the feedstocks. Thus to a large degree the economic
attractiveness of renewable fuel to consumers is a function of crude oil prices and crop prices.
Consumer choices about whether, how much, and what type of renewable fuel to consume can
also be influenced by other factors such as perceptions of the impacts that renewable fuels may
have on vehicles or engines, the impact that renewable fuels have on national energy security or
the environment, or the benefits of renewable fuels to rural economic development and farmers.
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Certain constraints on renewable fuel use can also affect the mix of fuel types that are
consumed. For instance, gasoline that can be used in all vehicles can contain no more than 10%
ethanol (E10). While higher ethanol blends such as E15 and E85 are also possible, they can only
be used in certain vehicles and the fraction of retail service stations offering such blends is very
small. As a result, ethanol is limited to approximately 10% of gasoline and higher volumes of
renewable fuel consumption must come in the form of non-ethanol renewable fuel. For biogas
used in CNG vehicles, the number of CNG vehicles in the current fleet places an upper bound on
the total volume of biogas that can be consumed.

Thus, in addition to the RFS program standards, there are a wide variety of factors that
can influence the actual consumption of renewable fuel, both in terms of total volumes as well as
the mix of types of renewable fuel. These consumption-side factors strongly influence the
choices that upstream parties make in terms of which renewable fuels to produce and blend into
gasoline and diesel.

Stage 4: Total production of renewable fuel

While domestic production of renewable fuel is largely a function of domestic demand,
other factors also influence what is produced and how much. Domestic renewable fuel
production capacity places a limit on how much of each type of renewable fuel can be produced.
As the production of one type of renewable fuel approaches its production capacity limit,
additional volumes must come from other types of renewable fuel. For instance, the production
capacity of liquid cellulosic biofuels remains very low, and cellulosic biogas for use in CNG
engines has proliferated.

Imports and exports of renewable fuel also influence domestic production volumes. In
recent years, the primary fuel types that have been imported are biodiesel, renewable diesel, and
ethanol, in total representing about 5% of domestic consumption. Smaller amounts of biogas
have also been imported. Greater import volumes generally mean that there is less need for
domestic production in order to meet the RFS standards. Exports of renewable fuel, in contrast,
generally mean that domestic production is higher than what is needed to meet the RFS
standards. However, volumes that are produced domestically and then exported cannot be
attributed to the RFS program since they are being used to meet foreign demand. Over the last
several years, the primary type of renewable fuel exported has been ethanol, though not
insignificant volumes of biodiesel and renewable diesel have also been exported. In total, these
exports represent about 10% of domestic consumption over the last several years.

Stage 5: Production of crop-based feedstocks

The fraction of total renewable fuel production that is derived from crop-based
feedstocks is a function of their cost, availability, and ease with which they can be converted into
renewable fuel in comparison to non-crop-based feedstocks. Each renewable fuel producer
decides which feedstocks he will use to produce renewable fuel. Downstream parties such as
blenders and distributors can, through their fuel purchase choices, exert some limited influence
over the selection of feedstocks used to make renewable fuel. However, few downstream parties
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have an incentive to make fuel purchasing choices based on feedstock, and more importantly
they rarely have sufficient access to information about feedstocks to enable them to do so.

The driving factors for competing feedstocks have different outcomes for each of the
categories shown in the figure above. In recent years, essentially all cellulosic biofuel has been
derived from the non-crop feedstock biogas, while essentially all conventional renewable fuel
has been derived from the crop-based feedstock corn. For non-cellulosic advanced biofuel,
composed predominately of biodiesel and renewable diesel, crop-based feedstocks have
represented on average about 56% of total domestic production over the last several years.

Stage 6: Total production of crops

Individual farmers choose what crops they will grow based primarily on projected grain
and oilseed market prices, but their choices also depend on the land available to them and its
suitability for growing certain crops. They do not grow particular crops for the purposes of
meeting demand for renewable fuel or any other particular end use. Moreover, their choices can
and often do change from year to year. Actual crop production can be affected by climate and
the availability of irrigation water.

Crops are grown for a variety of purposes in addition to renewable fuel. These include
food, animal feed, and various industrial and manufacturing processes. Between 2016 and 2020,
an average of about 37% of domestic corn production was used for fuel ethanol, while an
average of about 30% of domestic soybean oil (representing about 15% of domestic soybean
production) was used for biodiesel and renewable diesel.

As for domestic renewable fuel production, domestic crop production is affected by
imports and exports of crops. Imported crops reduce the need for domestic production, while
exported crops cannot be attributed to the RFS program since they meet foreign demand.
Between 2016 and 2020, almost no corn has been imported, but about 15% of corn grown in the
U.S. has been exported. Similarly, almost no soybeans have been imported, but on average
about 49% of domesticly-grown soybeans have been exported.

In the vast majority of cases, farmers do not know which bushels they produce will be
used to produce renewable fuel. Instead, farmers sell their crops to distributors (“elevators™) who
meet the regional demand for the crops they collect. Bushels can change hands multiple times
before they reach their final destination, and as fungible commodities those bushels are often
mixed together without regard for their farm of origin. Crops used to produce renewable fuel are
more likely to be grown near a renewable fuel production facility than further away, but attempts
to quantitatively correlate crop production with distance to a production facility have had mixed
results.

Stage 7: Land used to grow crops
Not only do individual farmers choose what crops they will grow, they also choose what

land they will use to grow those crops based upon the availability of land and its suitability for
particular crop types. If a farmer chooses to increase production of a particular crop, he can do
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so through conversion of non-cropland to crop production if there is suitable land available to
him to do so (“extensification™). But he can also increase production of a particular crop without
increasing total land used through one of several different "intensification" methods:

1. Reduce production of one crop type and increase production of another crop type.

2. Increase the yield of an existing crop through increased use of fertilizer, herbicides,
pesticides, and/or fungicides.

3. Harvest two crops in a single year from the same plot of land (so-called double-
cropping or multi-cropping).

In these cases, total land used to produce crops remains unchanged, but farming activities may
change (e.g. application rates for fertilizer or pesticides, frequency of equipment use, irrigation
needs). Since farmers make decisions about extensification versus intensification based on their
particular circumstances, there is no straightforward way to predict what those choices will be
for total cropland writ large.

Stage 8: Impacts on species and habitat

Changes in the way that land is used to grow crops can impact species and habitat in
several ways. Non-cropland that is converted to cropland can result in the modification or
destruction of habitats for listed species, and nearby habitats can indirectly be affected by the
noise or dust created during the land conversion process or increased sedimentation of local
waterways. After conversion, the new cropland can also affect listed species or habitat on both
the land in question and nearby areas through pesticide, herbicide, or fertilizer runoff. Similarly,
in cases where additional crops are grown on existing cropland through various intensification
measures such as double-cropping or increased fertilizer, there can be impacts on flora and fauna
through changes in chemical treatments for that land.





From: Phillips, Tuana

Subject: Agenda for meeting today at 1 PM - ESA Technical Assistance on RFS

To: Burch, Julia; cathy.tortorici@noaa.gov; Karen Myers; Keith Paul; Machiele, Paul; Korotney, David; Miller,
Meredith; Hambright, Rosemary; Nelson, Karen; Butler, Aron; Delity, Akshay; Laye, Doug; David Baldwin -
NOAA Federal; Valderrama, Cristina; Clark, Christopher; LeDuc, Stephen; Lamson, Amy; Burkholder,
Dallas; Nancy Brown-Kobil - NOAA Federal; Michaels, Lauren

Sent: October 5, 2021 11:21 AM (UTC-04:00)

Attached: 10.05.21 Agenda - ESA Technical Assistance on RFS.pdf, 10.05.21_Action Area_ ESA Meeting.pptx

Good morning all,

Attached is an agenda for our meeting today at 1 PM. | am also attaching a presentation | will be going over during the
second half of the meeting.

Best,

Tuana Phillips

Office of Transportation and Air Quality (OTAQ)
U.S. Environmental Protection Agency

Phone: (202)-565-0074

Pronouns: she/her/hers





Agenda

Tuesday, October 5t"1-2 PM

ESA Technical Assistance on RFS with EPA, NMFS, and US FWS

1. Discuss why we are focusing on corn and soy
25 mins, David Korotney (EPA)

2. Discuss how to delineate the action area to identify critical habitat and species that may be
affected
25 mins, Tuana Phillips (EPA)

3. Next meeting

e 10/19: Biofuel volume changes associated with each rule, projected volumes and attribution
to the RFS Program





Critical Habitat Analyses

10/05/21

Action Area, Species, and





Soybean and Corn Land Cover Data in South
Dakota (2020
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|[dentifying Additional Areas Potentially
Affected by ‘Downstream’ Effects

Lark et al. in their yet-to-be-published study used the following approach in areas that experienced non-
cropland conversion (from 2008-2016) to corn and soybeans:

* Terrestrial spp: within critical habitat, and with a 1mi and 5mi buffer.
e Agquatic spp.: within HUC10 (watershed) and HUC12 (subwatersheds) that overlapped with critical habitats

One EPA analysis in our draft Report to Congress #3 calculated the area of non-cropland conversion (from
2008-2016) to corn and soybeans overlapping with critical habitat and a 1-mile buffer.

* For each T&E species with = 10 acres of non-cropland conversion to corn or soybeans, they were assigned as
“terrestrial”, “aquatic”, or “both”.

* Although the habitat for the aquatic species were waterbodies, they were included if 10 acres or more were
converted to corn or soybeans within the surrounding 1-mile buffer.

Things to consider:

* Both studies looked at areas that were converted from non-cropland to corn and soybeans, within a specified range of
years. Their approaches do not account for potential intensification effects as well as more recent and potential future
effects of the RFS Program (e.g., 2023+)

* Both looked at critical habitat but did not seem to include species. Are species’ ranges important to include?






Species & Critical Habitat Overlayed with
Soybeans in South Dakota

Rapid City Rapid City

ar

e,

w5
Sistix City

Critical habitat + 1-mile
buffer





Alternatively, we can apply a buffer to where soybeans
are grown to get at the ‘potential’ action area

5-mile buffer 1-mile buffer





EPA Revised Method for National Level Listed

Species Biological Evaluations of Conventional
Pesticides (March 2020)

On off-site transport:

“The endpoint that results in the farthest | |
distance from the treated field where any | S et usesie
effect to the listed species or its Prey, 0 __Lreatedsit
Pollination, Habitat and/or Dispersal " e .
(PPHD) may occur relative to a specific 5 - e el
listed species will be used to determine the

off-site transport distance for that species.

Th is dis tan Ce is Capped at 2600 feet (th e Lngure 6. Conceptual illustration of approach for assigning treated acres to area relative to species range. In this

example, PCT for the potential use site is 10%. Treated acres (green) are focused within range of assessed listed
species (yellow). Grey areas represent off-site transport zone attributed to spray drift transport from treated

aerial limit of the AgDRIFT model; current ==
version 211, December 2011) for several https://www3.epa.gov/pesticides/nas/revised
reasons discussed [in the document].” [revised-method-march2020.pdf




https://www3.epa.gov/pesticides/nas/revised/revised-method-march2020.pdf



And identify the watersheds where soy is grown to get
at the ‘potential’ action area affecting aquatic species

HUC10 watersheds
where soy is grown
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Species & Critical Habitat Overlayed with Buffer
and Subwatershed Areas Where Soy is Grown
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Possible Next Steps

* Use approach shown on the last slide or a similar approach to identify the
‘potential’ action area in the contiguous US and generate a list of T&E
species that may be affected (if they are found within, or their critical
habitat is found within the potential action area).

* Use the causal chain diagram discussed two weeks ago to assess how the
RFS program alone may drive land used to grow crops.

* Use and pull information from bibliography, EPA pesticide risk assessments,
literature cited in Reports to Congress, etc. to better understand
‘downstream’ effects and species’ vulnerabilities to pollution and
pesticides.

* Analyze critical habitat and species’ proximity to biorefineries.

Thoughts?





From: Phillips, Tuana

Subject: Upcoming ESA TA meeting on RFS, and other updates

To: cathy.tortorici@noaa.gov; Karen Myers; Keith Paul; Laye, Doug; David Baldwin - NOAA Federal; Ryan
DeWitt

Cc: Burch, Julia; Korotney, David; Miller, Meredith; Hambright, Rosemary; Nelson, Karen; Butler, Aron; Delity,

Akshay; Valderrama, Cristina; Clark, Christopher; LeDuc, Stephen; Lamson, Amy; Burkholder, Dallas;
Nancy Brown-Kobil - NOAA Federal; Michaels, Lauren; Machiele, Paul
Sent: October 14, 2021 1:31 PM (UTC-04:00)

Hi Cathy, Karen, Keith, Doug, David, and Ryan,

We have a few updates for you below in bullets. | am also reaching out because our EPA team is proposing to cancel our
scheduled meeting on Tuesday (10/19). At this time, we are still working on our analyses and don’t have much to
discuss with you all. That said, if there is something you’d like to discuss with us then please let us know.

Some updates:

e For our action area analysis, we have decided to move forward with focusing on areas where soy and corn are
grown and applying a 5-mile buffer to those areas to account for indirect effects.

e Wereceived a FOIA request from the Center for Biological Diversity requesting records generated in connection
to consultations and/or determinations made pursuant to Section 7 of the ESA for the 2021-2022 renewable fuel
standards. We are in the process of requesting an extension to reply to this FOIA and as a first step we will be
conducting a terms and custodians search to identify records. We may reach out to you if we identify records
that were created by you or your agencies, and to determine whether or not they can be shared as part of this
FOIA.

Thank you and let us know if you have any questions/thoughts.

Best,

Tuana Phillips

Office of Transportation and Air Quality (OTAQ)
U.S. Environmental Protection Agency

Phone: (202)-565-0074

Pronouns: she/her/hers





From: David Baldwin - NOAA Federal

Subject: Re: [EXTERNAL] Upcoming ESA TA meeting on RFS, and other updates
To: Karen Myers

Cc: cathy.tortorici@noaa.gov; Keith Paul; Laye, Doug; Ryan DeWitt

Sent: October 26, 2021 1:26 PM (UTC-04:00)

Karen,

If I'm reading Tuana's reply correctly, I'm concerned that EPA is not getting the point. I'm afraid their action area
will be insufficient. They will have gone down an analysis path that we will need to get them to back up and start
again.

Does that see a fair reading?

Does a separate discussion between the services seem appropriate? I'd prefer both services to be on the same page
before adding my input.

I don't think a conversation needs all of us, perhaps just you and me.

Cheers,
David

On Tue, Oct 26, 2021 at 5:30 AM Phillips, Tuana <phillips.tuana@epa.gov> wrote:

Hi Karen,

Thanks for your thoughts. I think what you described is in line with what we are thinking. We are starting with this
large area (corn and soy plus five mile buffer) and are evaluating the potential to use information from other land
conversion analyses (e.g. biofuel facility locations) to better understand what is going on and, as you describe,
figure out if we can focus on certain region(s) and/or subset of species. We had to cancel this last meeting and
might cancel future meetings so we can focus on making sense of it all and coming back to you all with some solid
findings. We are aiming to have our analyses complete by end of November but we can always send you all some
short updates over email as we make progress.

If you have any additional thoughts, please let us know.

Best,

Tuana Phillips

From: Myers, Karen <karen myers@fws.gov>
Sent: Thursday, October 21, 2021 5:32 PM
To: Phillips, Tuana <phillips.tuana@epa.gov>

Cec: Korotney, David <korotney.david@epa.gov>; cathy.tortorici@noaa.gov; Keith Paul <keith paul@fws.gov>;
Laye, Doug <Doug_Laye@fws.gov>; David Baldwin - NOAA Federal <david.baldwin@noaa.gov>; Ryan DeWitt

<ryan.dewitt(@noaa.gov>
Subject: RE: [EXTERNAL] Upcoming ESA TA meeting on RFS, and other updates
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Hi Tuana,

Thanks for letting us know.

I did wanted to also offer some follow-up thoughts on the action area you mentioned below. We understand you
have been trying to determine how to best characterize the action area for the proposed action, and once that action
area has been defined, get species lists from the Services (e.g., through [PaC or coordination) before proceeding
with your analysis. Since the action area, as defined in the Act, is “[a]ll areas to be affected directly or indirectly
by the Federal action and not merely the immediate area involved in the action,” we do encourage you to consider
whether there are other areas that should also be included in the action area besides where corn and soy are grown
(plus the buffer you mentioned). Since our discussions have also included areas where land conversion (e.g.,
grasslands, etc.?) to soy or corn may also be relevant, you may want to consider including those areas too. I think
the group also discussed biofuel facilities and infrastructure; I’m not sure if these areas are close enough to soy and
corn areas where they would be included together with these areas or not.

While the action area can sometimes initially seem larger (and thus include a larger species list at first), you may
find that as you move into analysis of effects, the analysis may focus more on effects on smaller geographic areas
and/or subsets of species within the larger action area — this is something we can exploring as we continue to
coordinate. Thanks,

Karen

Karen Myers

Manager, Branch of National Consultations
Ecological Services Program, MS: ES
U.S. Fish and Wildlife Service

5275 Leesburg Pike

Falls Church, VA 22041-3803

(703) 358-2353

J-<)))%>





From: Phillips, Tuana <phillips.tuana@epa.gov>

Sent: Thursday, October 14, 2021 1:31 PM

To: cathy.tortorici@noaa.gov; Myers, Karen <karen myers@fws.gov>; Paul, Keith <keith paul@fws.gov>; Laye,
Doug <Doug_Laye@fws.gov>; David Baldwin - NOAA Federal <david.baldwin@noaa.gov>; Ryan DeWitt
<ryan.dewitt@noaa.gov>

Cc: Burch, Julia <Burch.Julia@epa.gov>; Korotney, David <korotney.david@epa.gov>; Miller, Meredith
<Miller.Meredith@epa.gov>; Hambright, Rosemary <Hambright.Rosemary.E@epa.gov>; Nelson, Karen
<nelson.karen@epa.gov>; Butler, Aron <butler.aron@epa.gov>; Delity, Akshay <Delity. Akshay(@epa.gov>;
Valderrama, Cristina <Valderrama.Cristina@epa.gov>; Clark, Christopher <clark.christopher@epa.gov>; LeDuc,

Stephen <LeDuc.Stephen@epa.gov>; Lamson, Amy <Lamson.Amy@epa.gov>; Burkholder, Dallas
<burkholder.dallas@epa.gov>; Nancy Brown-Kobil <nancy.brown-kobil@noaa.gov>; Michaels, Lauren

<Michaels.Lauren@epa.gov>; Machiele, Paul <machiele.paul@epa.gov>
Subject: [EXTERNAL] Upcoming ESA TA meeting on RFS, and other updates

This email has been received from outside of DOI - Use caution before clicking on links, opening
attachments, or responding.

Hi Cathy, Karen, Keith, Doug, David, and Ryan,

We have a few updates for you below in bullets. [ am also reaching out because our EPA team is proposing to
cancel our scheduled meeting on Tuesday (10/19). At this time, we are still working on our analyses and don’t
have much to discuss with you all. That said, if there is something you’d like to discuss with us then please let us
know.

Some updates:

e For our action area analysis, we have decided to move forward with focusing on areas where soy and corn
are grown and applying a 5-mile buffer to those areas to account for indirect effects.

e We received a FOIA request from the Center for Biological Diversity requesting records generated in
connection to consultations and/or determinations made pursuant to Section 7 of the ESA for the 2021-2022
renewable fuel standards. We are in the process of requesting an extension to reply to this FOIA and as a
first step we will be conducting a terms and custodians search to identify records. We may reach out to you
if we identify records that were created by you or your agencies, and to determine whether or not they can
be shared as part of this FOIA.

Thank you and let us know if you have any questions/thoughts.

Best,
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Tuana Phillips

Office of Transportation and Air Quality (OTAQ)
U.S. Environmental Protection Agency

Phone: (202)-565-0074

Pronouns: she/her/hers

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources

email: David.Baldwin@noaa.gov
cell: (206) 931-5956
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From: Phillips, Tuana

Subject: RE: [EXTERNAL] Upcoming ESA TA meeting on RFS, and other updates

To: Karen Myers

Cc: Korotney, David; cathy.tortorici@noaa.gov; Keith Paul; Laye, Doug; David Baldwin - NOAA Federal; Ryan
DeWitt

Sent: October 26, 2021 8:30 AM (UTC-04:00)

Hi Karen,

Thanks for your thoughts. | think what you described is in line with what we are thinking. We are starting with this large
area (corn and soy plus five mile buffer) and are evaluating the potential to use information from other land conversion
analyses (e.g. biofuel facility locations) to better understand what is going on and, as you describe, figure out if we can
focus on certain region(s) and/or subset of species. We had to cancel this last meeting and might cancel future meetings
so we can focus on making sense of it all and coming back to you all with some solid findings. We are aiming to have our
analyses complete by end of November but we can always send you all some short updates over email as we make
progress.

If you have any additional thoughts, please let us know.

Best,
Tuana Phillips

From: Myers, Karen <karen_myers@fws.gov>

Sent: Thursday, October 21, 2021 5:32 PM

To: Phillips, Tuana <phillips.tuana@epa.gov>

Cc: Korotney, David <korotney.david@epa.gov>; cathy.tortorici@noaa.gov; Keith Paul <keith_paul@fws.gov>; Laye,
Doug <Doug_Laye@fws.gov>; David Baldwin - NOAA Federal <david.baldwin@noaa.gov>; Ryan DeWitt
<ryan.dewitt@noaa.gov>

Subject: RE: [EXTERNAL] Upcoming ESA TA meeting on RFS, and other updates

Hi Tuana,
Thanks for letting us know.

| did wanted to also offer some follow-up thoughts on the action area you mentioned below. We understand you have
been trying to determine how to best characterize the action area for the proposed action, and once that action area
has been defined, get species lists from the Services (e.g., through IPaC or coordination) before proceeding with your
analysis. Since the action area, as defined in the Act, is “[a]ll areas to be affected directly or indirectly by the Federal
action and not merely the immediate area involved in the action,” we do encourage you to consider whether there are
other areas that should also be included in the action area besides where corn and soy are grown (plus the buffer you
mentioned). Since our discussions have also included areas where land conversion (e.g., grasslands, etc.?) to soy or
corn may also be relevant, you may want to consider including those areas too. | think the group also discussed biofuel
facilities and infrastructure; I’'m not sure if these areas are close enough to soy and corn areas where they would be
included together with these areas or not.

While the action area can sometimes initially seem larger (and thus include a larger species list at first), you may find
that as you move into analysis of effects, the analysis may focus more on effects on smaller geographic areas and/or
subsets of species within the larger action area — this is something we can exploring as we continue to coordinate.
Thanks,

Karen






Karen Myers

Manager, Branch of National Consultations
Ecological Services Program, MS: ES
U.S. Fish and Wildlife Service

5275 Leesburg Pike

Falls Church, VA 22041-3803

(703) 358-2353
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From: Phillips, Tuana <phillips.tuana@epa.gov>

Sent: Thursday, October 14, 2021 1:31 PM

To: cathy.tortorici@noaa.gov; Myers, Karen <karen_myers@fws.gov>; Paul, Keith <keith_paul@fws.gov>; Laye, Doug
<Doug_Laye@fws.gov>; David Baldwin - NOAA Federal <david.baldwin@noaa.gov>; Ryan DeWitt
<ryan.dewitt@noaa.gov>

Cc: Burch, Julia <Burch.Julia@epa.gov>; Korotney, David <korotney.david@epa.gov>; Miller, Meredith
<Miller.Meredith@epa.gov>; Hambright, Rosemary <Hambright.Rosemary.E@epa.gov>; Nelson, Karen

<nelson.karen@epa.gov>; Butler, Aron <butler.aron@epa.gov>; Delity, Akshay <Delity.Akshay@epa.gov>; Valderrama,
Cristina <Valderrama.Cristina@epa.gov>; Clark, Christopher <clark.christopher@epa.gov>; LeDuc, Stephen

<LeDuc.Stephen@epa.gov>; Lamson, Amy <Lamson.Amy@epa.gov>; Burkholder, Dallas <burkholder.dallas@epa.gov>;
Nancy Brown-Kobil <nancy.brown-kobil@noaa.gov>; Michaels, Lauren <Michaels.Lauren@epa.gov>; Machiele, Paul
<machiele.paul@epa.gov>

Subject: [EXTERNAL] Upcoming ESA TA meeting on RFS, and other updates

This email has been received from outside of DOI - Use caution before clicking on links, opening
attachments, or responding.

Hi Cathy, Karen, Keith, Doug, David, and Ryan,

We have a few updates for you below in bullets. | am also reaching out because our EPA team is proposing to cancel our
scheduled meeting on Tuesday (10/19). At this time, we are still working on our analyses and don’t have much to
discuss with you all. That said, if there is something you’d like to discuss with us then please let us know.

Some updates:

e For our action area analysis, we have decided to move forward with focusing on areas where soy and corn are
grown and applying a 5-mile buffer to those areas to account for indirect effects.

e Wereceived a FOIA request from the Center for Biological Diversity requesting records generated in connection
to consultations and/or determinations made pursuant to Section 7 of the ESA for the 2021-2022 renewable fuel
standards. We are in the process of requesting an extension to reply to this FOIA and as a first step we will be
conducting a terms and custodians search to identify records. We may reach out to you if we identify records
that were created by you or your agencies, and to determine whether or not they can be shared as part of this
FOIA.

Thank you and let us know if you have any questions/thoughts.

Best,

Tuana Phillips

Office of Transportation and Air Quality (OTAQ)
U.S. Environmental Protection Agency
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Phone: (202)-565-0074
Pronouns: she/her/hers





From: Myers, Karen

Subject: RE: [EXTERNAL] Upcoming ESA TA meeting on RFS, and other updates

To: Phillips, Tuana

Cc: Korotney, David; cathy.tortorici@noaa.gov; Paul, Keith; Laye, Doug; David Baldwin - NOAA Federal; Ryan
DeWitt

Sent: October 21, 2021 5:32 PM (UTC-04:00)

Hi Tuana,

Thanks for letting us know.

| did wanted to also offer some follow-up thoughts on the action area you mentioned below. We understand you have
been trying to determine how to best characterize the action area for the proposed action, and once that action area
has been defined, get species lists from the Services (e.g., through IPaC or coordination) before proceeding with your
analysis. Since the action area, as defined in the Act, is “[a]ll areas to be affected directly or indirectly by the Federal
action and not merely the immediate area involved in the action,” we do encourage you to consider whether there are
other areas that should also be included in the action area besides where corn and soy are grown (plus the buffer you
mentioned). Since our discussions have also included areas where land conversion (e.g., grasslands, etc.?) to soy or
corn may also be relevant, you may want to consider including those areas too. | think the group also discussed biofuel
facilities and infrastructure; I’'m not sure if these areas are close enough to soy and corn areas where they would be
included together with these areas or not.

While the action area can sometimes initially seem larger (and thus include a larger species list at first), you may find
that as you move into analysis of effects, the analysis may focus more on effects on smaller geographic areas and/or
subsets of species within the larger action area — this is something we can exploring as we continue to coordinate.
Thanks,

Karen

Karen Myers

Manager, Branch of National Consultations
Ecological Services Program, MS: ES
U.S. Fish and Wildlife Service

5275 Leesburg Pike

Falls Church, VA 22041-3803

(703) 358-2353

F<)))%>

From: Phillips, Tuana <phillips.tuana@epa.gov>

Sent: Thursday, October 14,2021 1:31 PM

To: cathy.tortorici@noaa.gov; Myers, Karen <karen_myers@fws.gov>; Paul, Keith <keith_paul@fws.gov>; Laye, Doug
<Doug_Laye@fws.gov>; David Baldwin - NOAA Federal <david.baldwin@noaa.gov>; Ryan DeWitt
<ryan.dewitt@noaa.gov>

Cc: Burch, Julia <Burch.Julia@epa.gov>; Korotney, David <korotney.david@epa.gov>; Miller, Meredith
<Miller.Meredith@epa.gov>; Hambright, Rosemary <Hambright.Rosemary.E@epa.gov>; Nelson, Karen
<nelson.karen@epa.gov>; Butler, Aron <butler.aron@epa.gov>; Delity, Akshay <Delity.Akshay @epa.gov>; Valderrama,
Cristina <Valderrama.Cristina@epa.gov>; Clark, Christopher <clark.christopher @epa.gov>; LeDuc, Stephen
<LeDuc.Stephen@epa.gov>; Lamson, Amy <Lamson.Amy@epa.gov>; Burkholder, Dallas <burkholder.dallas@epa.gov>;
Nancy Brown-Kobil <nancy.brown-kobil@noaa.gov>; Michaels, Lauren <Michaels.Lauren@epa.gov>; Machiele, Paul
<machiele.paul@epa.gov>

Subject: [EXTERNAL] Upcoming ESA TA meeting on RFS, and other updates





This email has been received from outside of DOI - Use caution before clicking on links, opening
attachments, or responding.

Hi Cathy, Karen, Keith, Doug, David, and Ryan,

We have a few updates for you below in bullets. | am also reaching out because our EPA team is proposing to cancel our
scheduled meeting on Tuesday (10/19). At this time, we are still working on our analyses and don’t have much to
discuss with you all. That said, if there is something you’d like to discuss with us then please let us know.

Some updates:

e For our action area analysis, we have decided to move forward with focusing on areas where soy and corn are
grown and applying a 5-mile buffer to those areas to account for indirect effects.

e Wereceived a FOIA request from the Center for Biological Diversity requesting records generated in connection
to consultations and/or determinations made pursuant to Section 7 of the ESA for the 2021-2022 renewable fuel
standards. We are in the process of requesting an extension to reply to this FOIA and as a first step we will be
conducting a terms and custodians search to identify records. We may reach out to you if we identify records
that were created by you or your agencies, and to determine whether or not they can be shared as part of this
FOIA.

Thank you and let us know if you have any questions/thoughts.

Best,

Tuana Phillips

Office of Transportation and Air Quality (OTAQ)
U.S. Environmental Protection Agency

Phone: (202)-565-0074

Pronouns: she/her/hers





From: David Baldwin - NOAA Federal

Subject: Re: 11/16 Meeting: ESA TA on RFS - NMFS, EPA, FWS

To: Phillips, Tuana

Cc: Cathy Tortorici - NOAA Federal; Ryan DeWitt - NOAA Federal; Myers, Karen; Keith Paul
Sent: November 12, 2021 5:09 PM (UTC-05:00)

Tuana,

Thanks for the update on the meeting. I'm interested in hearing details on how EPA is proposing to define the action
and the action area. Particularly the criteria used to determine the complete area over which stressors of the action
have any potential to impact listed species.

Related to this, NMFS has now completed a collection of GIS files for NMFS species's ranges and habitats. We've
almost finished an annotated spreadsheet listing the species as well as a file describing the information. The entire

set should be ready before the meeting on Tuesday. The GIS files are too big to email, so an electronic transfer will
need to be worked out.

Who would be the appropriate contacts to work with to get the files to EPA and incorporate them into your
process?

Sincerely,
David

On Wed, Nov 10, 2021 at 12:53 PM Phillips, Tuana <phillips.tuana@epa.gov> wrote:

Hi Cathy, Karen, Keith, Doug, and David,

We at EPA would like to use our upcoming meeting to share the results of some work that was recently completed
by a contractor. The contractor looked at the potential impacts of expanded biodiesel and renewable diesel
production on land use and associated overlap with endangered species and critical habitats.

I won’t be sending an agenda in advance since this will be the focus of our meeting,

Thanks and I hope you all have a nice Veteran’s Day holiday.

Best,

Tuana Phillips

Office of Transportation and Air Quality (OTAQ)
U.S. Environmental Protection Agency

Phone: (202)-565-0074

Pronouns: she/her/hers
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David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources

email: David.Baldwin@noaa.gov
cell: (206) 931-5956
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From: Phillips, Tuana

Subject: 11/16 Meeting: ESA TA on RFS - NMFS, EPA, FWS

To: Burch, Julia; cathy.tortorici@noaa.gov; Karen Myers; Keith Paul; Machiele, Paul; Korotney, David; Miller,
Meredith; Hambright, Rosemary; Nelson, Karen; Butler, Aron; Delity, Akshay; Laye, Doug; David Baldwin -
NOAA Federal

Cc: Valderrama, Cristina; Clark, Christopher; LeDuc, Stephen; Lamson, Amy; Burkholder, Dallas; Nancy
Brown-Kobil - NOAA Federal;, Michaels, Lauren; Miller, Jesse N.

Sent: November 10, 2021 3:54 PM (UTC-05:00)

Hi Cathy, Karen, Keith, Doug, and David,

We at EPA would like to use our upcoming meeting to share the results of some work that was recently completed by a
contractor. The contractor looked at the potential impacts of expanded biodiesel and renewable diesel production on
land use and associated overlap with endangered species and critical habitats.

| won’t be sending an agenda in advance since this will be the focus of our meeting.
Thanks and | hope you all have a nice Veteran’s Day holiday.

Best,

Tuana Phillips

Office of Transportation and Air Quality (OTAQ)
U.S. Environmental Protection Agency

Phone: (202)-565-0074

Pronouns: she/her/hers





From: Butler, Aron

Subject: RE: 11/16 Meeting: ESA TA on RFS - NMFS, EPA, FWS

To: Phillips, Tuana; Burch, Julia; cathy.tortorici@noaa.gov; Karen Myers; Keith Paul; Machiele, Paul; Korotney,
David; Miller, Meredith; Hambright, Rosemary; Nelson, Karen; Delity, Akshay; Laye, Doug; David Baldwin -
NOAA Federal

Cc: Valderrama, Cristina; Clark, Christopher; LeDuc, Stephen; Lamson, Amy; Burkholder, Dallas; Nancy
Brown-Kobil - NOAA Federal;, Michaels, Lauren; Miller, Jesse N.

Sent: November 16, 2021 12:30 PM (UTC-05:00)

Attached: BBD impacts background discussion 20211116.pptx

Hello all— Attached are the slides we plan to use in today’s discussion that Tuana described below. | will be showing
these via Teams, but wanted to make sure everyone had access.

Let me know any questions or concerns.

Thanks,
Aron

Aron Butler
Fuels Center / Assessment and Standards Division
USEPA Office of Transportation and Air Quality

Phone (734)214-4011 / butler.aron@epa.gov

From: Phillips, Tuana <phillips.tuana@epa.gov>

Sent: Wednesday, November 10, 2021 3:54 PM

To: Burch, Julia <Burch.Julia@epa.gov>; cathy.tortorici@noaa.gov; Karen Myers <karen_myers@fws.gov>; Keith Paul
<keith_paul@fws.gov>; Machiele, Paul <machiele.paul@epa.gov>; Korotney, David <korotney.david@epa.gov>; Miller,
Meredith <Miller.Meredith@epa.gov>; Hambright, Rosemary <Hambright.Rosemary.E@epa.gov>; Nelson, Karen
<nelson.karen@epa.gov>; Butler, Aron <butler.aron@epa.gov>; Delity, Akshay <Delity.Akshay @epa.gov>; Laye, Doug
<Doug_Laye@fws.gov>; David Baldwin - NOAA Federal <david.baldwin@noaa.gov>

Cc: Valderrama, Cristina <Valderrama.Cristina@epa.gov>; Clark, Christopher <Clark.Christopher @epa.gov>; LeDuc,
Stephen <LeDuc.Stephen@epa.gov>; Lamson, Amy <Lamson.Amy@epa.gov>; Burkholder, Dallas
<burkholder.dallas@epa.gov>; Nancy Brown-Kobil - NOAA Federal <nancy.brown-kobil@noaa.gov>; Michaels, Lauren
<Michaels.Lauren@epa.gov>; Miller, Jesse N. <Miller.Jesse.N@epa.gov>

Subject: 11/16 Meeting: ESA TA on RFS - NMFS, EPA, FWS

Hi Cathy, Karen, Keith, Doug, and David,

We at EPA would like to use our upcoming meeting to share the results of some work that was recently completed by a
contractor. The contractor looked at the potential impacts of expanded biodiesel and renewable diesel production on
land use and associated overlap with endangered species and critical habitats.

| won’t be sending an agenda in advance since this will be the focus of our meeting.
Thanks and | hope you all have a nice Veteran’s Day holiday.

Best,

Tuana Phillips

Office of Transportation and Air Quality (OTAQ)
U.S. Environmental Protection Agency

Phone: (202)-565-0074

Pronouns: she/her/hers
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Background Discussion for RFS
Biofuel Impacts on Habitats

11/16/2021





Outline

* Review of RFS biofuel categories and feedstocks
* Where we expect future RFS volume growth to occur
 Summary of ICF analysis of soy expansion scenarios





RES Biofuel Categories

Total renewable fuel .

A Items in red are the

/ \ nested standards in
Advanced biofuel the statute

! ‘ ltems in black are

Non-cellulosic advanced biofuel

disaggregated
r N\ categories that are
often useful

A Circled items are the
. _ ones that we often
Cellulosic Other advanced Conventional renewable fuel
biofuel focus on

Biomass-based diesel
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Average Proportions 2016-2020

Cellulosic Non-cellulosic Conventional
advanced
Domestic, crop-based 1% 42% 98% corn
Domestic, non-crop-based 89% 34% \\ 0%
Imports crop-based 0% 12% \ 2%
Imports, non-crop-based 10% 11% \ 0%

Non-cellulosic advanced

Canoia O1
Hiron
Annual
overcrons
=
)y
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Future Growth

Consider historical proportions, but overlaid with future scenario factors

Cellulosic growth will be non-crop based for the next several years

Conventional will be crop-based ethanol, but negligible growth
* Gasoline consumption will be flat or declining under MPG requirements and electrification
 Virtually all gasoline is already E10, and E15 adoption has been very slow

Thus, RFS volume growth for 2023+ will be non-cellulosic advanced

* Assumption that 100% of this will be from soy oil

e Canola volumes are included using soy oil as a surrogate, allowing us to take advantage of the
greater availability of data on soybean farming and its impacts

* Thus, the ICF work assignment focused entirely on soy oil





ICF Analysis: Goal & Scenarios

Goal: Assess impacts on crop planting and habitats for six BBD production
scenarios pre-defined by EPA (table below)

Consider two land use cases for each scenario:
* 100% extensification: All new soy planting occurs on land not previously used for crops
* 100% intensification: All new soy planting occurs on existing cropland (other crops)

Key assumption: All additional

soy oil use comes from Scenario | Billion Gals Increase

increased planting 1 1.0 100% soy
* Not from decreased exports, 2 2.5
diversion from food use, etc. 3 4.0
Study year is 2025 4 1.0 50% soy
* Historical yield increase trend is 5 2.5
assumed to continue 6 40

Land selection model is
national “landscape level”

Draft deliberative - Not for public release 6





ICF Analysis: Summary of Steps

* Rank BBD production facilities by feedstock and available capacity to assess how
the spatial distribution of soy oil demand would vary in each scenario. (Starting
from a plant/project list from EPA.)

* From this, estimate the increase in production at each facility (vs 2019) to meet scenario
volumes.

* Review capacity and location of existing soy crushing facilities and assess
expansion required to meet oil demand determined above. (Based on regional
USDA/NASS data plus facility-level data from CrushTraders.)

 Determined that existing crushers operate at high utilization, so all six scenarios would
require expansion of capacity.

* Discussion with CrushTraders suggested that widespread expansion of existing crushers was
unlikely, and that new facilities would be sited in areas of expanded soy plantings. So they
focused on completing the acreage analysis first.





ICF Analysis: Summary of Steps

* Determine land use changes associated with producing the additional soybeans
needed to meet scenario volumes, starting from the assumption that new soy
acres would occur near existing acres

* Ranking factors and other constraints on placement of new acres included conservation
status, forest/wetland cover, soil quality, existing crops/land use, county-level cash rents, and
state-level trends in soy planting

* Projected yields were estimated from soil quality and historical yield data from NASS

* Assess spatial overlap of new soy acres with endangered species geographic
ranges as well as federally-designated critical habitat for threatened/endangered
species (US FWS data sources)

* For extensification cases, assessment included spatial extent of direct overlap as well as
habitat/ranges within a specified distance of soy expansion

* For intensification cases, assessment included spatial extent of habitat/ranges within a
specified distance (1 mi) of new soy planting






ICF Analysis: Analysis Workflow Summary

Available
Devglgped, Excluded Areas Lands : Target
Existing EL. Census Urban Ranking Soybean
Soybean E2. Public Lands (expansion Prodition

potential)

Combine !
‘/‘_
B F1. Conservation e — ealectian
Protection Status
A\
F2. Forest/Wetland

Croplana Conversion
Data Layer

F3. Soybean Distance

Expansion

8 F4. Soil-based Yield Afaas

P F5. Historic Soybean
Growth Rate

& F6. Cash Rents Processing Workflow
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ICF Analysis — Example Data Layers

* Black outline illustrates range of geographic range that resulted from
consideration of all factors

Potential Impacts of Potential Impacts of
Expanded Biodiesel Expanded Biodiesel
and Renewable Diesel and Renewable Diesel
Production on Production on
Endangered Species Endangered Species
and Critical Habitats and Critical Habitats
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Figure 1-7 - Distance to Existing Soybean Fields
%:{c_' N Soil-based Soybean Yield
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ICF Results: Planting

 Left plotis highest-acreage extensification scenario

* Right plot is highest-acreage intensification scenario

Potential Impacts of
Expanded Biodiesel
and Renewable Diesel
Production on
Endangered Species
and Critical Habitats

Potential Impacts of
Expanded Biodiesel
and Renewable Diesel
Production on
Endangered Species
and Critical Habitats

Legend
Limits of Analysis
3 frea

M Soybean Expansion
7 Soybean

B Other Cullivated
[ Non-Cultivated
[0 Developed

B Water

Soybean Expansion Target
47,908,913 acres

Doty Souwrces:
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SckecaCroplindRakaacainga php

Legend
Limits of Analysis
3 prea

R Soybean Expansion
1 Soybean
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B Water
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Doy Sowrces
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./ 0 0 s a0 Figure 1-14 - Extensification, Scenario 3 Sl# °===5° 10,20 Figure 1-20 - Intensification, Scenario 3
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ICF Results: Species/Habitat

Extensification Intensification

Total in Study Direct Impacts Indirect Impacts Indirect Impact:

D Area 1 2 3 I 5 3 1 2 3 4 5 3 1 2 3

End.

1  Alabama lampmussel 457,506 - 2 392 - ) - = 625 20,665 - 3 = ) - -

2 Alabama red-beliied turtle 1,292,582 %0 2,621 4,281 51 133 1,790 11,409 21,424 36,224 9,043 11,581 15,403 - 2,366 13,843

3 Amber darter 45,420 1 1 3,621 1 1 1 1,395 1,748 23,262 1,395 1,395 1,594 3 : -

4 American burying beetie 47,013,080 | 203,030 2,180,127 4,846,136 560,838 947,439 1,707,628| 2,891,624 4,464,000 7,840,649 2,177.958 3372504 4,281,901| 1345407 2,395626 3,687,080

S American chaffseed 1,236,306 218 16,354 44,348 218 965 5,618 5,363 112,459 204,177 5,778 21,775 91,768 z 17,947 63,954

&  Anthonys riversnail 1,114,626 1,830 8,441 47,723 392 2,341 5,171 52,210 118666 240,805 25,196 58,476 95,179 5,313 26,611 45,000

7 Appalachian elktoe 145,541 618 4,336 11,013 14 230 1,392 14,959 28,177 37,032 2,955 17,892 21,137 1,814 9,125 22,293

8 Appalachizn monkeyface (pesrymusse 676,034 2,938 10,289 16,927 ags 4,910 8353 73,459 96,580 143458 48,070 0,215 88,924 15,520 53,924 63,942

= Ziuwond 2 3 : z : > 3 : Alabama Lampmussel - 1D 1 Alabama Red-bellied Turtle - ID 2

10 Barrens topminnow 26,962,684 89,665 573486 1536294 31270 160317 391,270 2,111,806 5453,

11 Benton County cave crayfish 1,504,888 3,765 6,506 25,350 2,460 4322 4,382 32,377 el I r—

12 Birdwing pearlymussel 1,683,621 9,858 36,697 67,148 5,376 15,568 28,823 127512 257 | /T S\

13 Biack clubshell 500,624 12951 30,018 49,632 2,205 16,532 24,958 140456 25) |/~ [

16  Black-footed ferret 309,759 6.286 49,537 105,310 4,929 7,579 34,203 41311 es||t [ T

15  Blowout penstemaon 9,951,365 = 534 98,467 - - 273 - 10 [\ / I

16  biuemask darter 671,278 72 5,035 33,413 32 115 926 29042 102§| L \; =7

17  Boulder darter 795,420 310 37,123 66,241 171 774 18,410 2698 287 o |

18  Brauns rock-cress 1,658,024 42,476 101,785 178,508 15,724 53,018 79,813 299,394 465, R

19 Candy darter 2,031 . - - = - 3 y \

20 Carofina northern fiying squirrel 1,142,517 1,339 2,574 13,230 a8 1,734 2,287 36,885 58, & - 2

21 Chucky Madtom 130,859 284 1,541 7,245 12 439 1,161 7,480 23, - i

22 Ciubshell 20,247,646| 474259 1179233 2055149 207,718 607,715 957404 | 3862955 5924,

23 Conasauga lozperch 45 420 1 1 3,621 1 1 1 1,395 1,

24 Coosa moccasinshell 45420 1 1 3621 1 1 1 1395 1,| Amber Darter - ID 3 American Burying Bestle - 1D 4

25  Cracking pearlymussel 1,406,093 8,542 63,661 99,848 3,243 15,457 47,451 148417 421, "

26 Cumberland bean {pearlymussel) 2,569,277 10,680 62,373 130,465 5,614 15,520 33,885 188,605 464,

27 Cumberfand darter 595,005 1,105 2,246 4,358 614 1,235 1,808 20,343 40,

28 Cumberland slktoe 2,534,672 9,277 47,160 107,511 5,993 15,588 23,743 138031 343,

29  Cumberland monkeyface (pearlymusse 1,849,241 10,996 42,508 20,325 5,636 17,585 33,546 154,741 335,

30 Cumberiand pigtoe 1,050,732 2,028 64,438 141,747 350 24,549 45,892 20035 243,

31 Cum i i 75 250 1,386 40,818 87,

12 wm This table shows ranges for endangered species. spz2 <7239 se77| sm30 10,

33 Curt c 9n8 99 7,128 18,757 32,184 214825 391,

2 a.. Thereis are additional results for critical 3 o gt i :

3 oer hagbitats that must also be considered. RIS Al 2R Mgk o)

36 dusk 2 56 261 5,628 18,

37  Duskytail darter 1,357,257 1517 3,374 43512 223 1,936 2,749 55,046 101,336 274,755 25,086 62,651 86,377 2,748 19,681 23,181

38 Eskimo curlew 8,757,198 1,074 28,647 165,176 274 2,087 15,072 40,850 178,948 527,915 13,400 52,613 124,520 6,355 26,275 96,707

3% Fanshell 10,487,034 | 166,898 391,367 2,090,165 2,631,240 716801 1605947 2,212,328

40  Fat pocketbook 16,085,585 171,297 455,250 Draft deliberative - Not for pu blic release 2,665,184 3,624,959 724,134 1500805 2,987,771 12

41 Finerayed pigtos 2,402,874 1343 18,533 72,158 145,592 11,007 39,951 109,828






From: Phillips, Tuana
Subject: Canceled: ESA TA on RFS - NMFS, EPA, FWS

To: Burch, Julia; cathy.tortorici@noaa.gov; Karen Myers; Keith Paul; Machiele, Paul;
Korotney, David; Miller, Meredith; Hambright, Rosemary; Nelson, Karen; Butler, Aron;
Delity, Akshay; Laye, Doug; David Baldwin - NOAA Federal; Miller, Jesse N.

Cc: Valderrama, Cristina; Clark, Christopher; LeDuc, Stephen; Lamson, Amy; Burkholder,
Dallas; Nancy Brown-Kobil - NOAA Federal; Michaels, Lauren

Sent: January 11, 2022 9:26 AM (UTC-05:00)

Hi all,

I hope you all were able to enjoy some time off during the holidays. I am canceling
today’s meeting because we are still working on things and not quite ready to bring
them to you. I will be reaching out to some of you separately as I have some
questions about your species and critical habitat GIS data. We plan to use our next
scheduled meeting (1/25) to go over our action area analysis. In addition to our
action area, which mainly looks at where corn, soy, and canola are currently grown,
we are also looking at other data, including but not limited to: corn and soy
production attributable to the RFS program (i.e., what would happen in the absence
of the RFS program?); location of renewable diesel/biodiesel facilities; inputs for
corn and soybean production relative to other crops; and other information (e.g.
USDA data) .

Best,
Tuana

Please accept this invitation as I am taking over from Julia as the primary POC for
these meetings. Julia will cancel the calendar invitations that she has sent.

As discussed, trying to establish a regular schedule for these meetings but we can
tweak this timing if needed.

Materials will be distributed prior to the meetings.

Microsoft Teams meeting

Join on your computer or mobile app

Click here to join the meeting<https://teams.microsoft.com/1l/meetup-
join/19%3ameeting MDQOZJjBhMTQtMjhkNCOOOGEWLTk5ZDYtZDRiMDBmMzZhMjky%40thread.v2/0?
context=%7b%22T1d%22%3a%22880b378b3-6748-4867-acf9-76aacbecas6a77%$22%2c%2201d%22%3a
$225a749786-198a-4dc2-a399-04d1be0£fc617%22%7d>

Or call in (audio only)

+1 484-352-3221,,290372615#<tel:+14843523221,,290372615#> United States,
Philadelphia

Phone Conference ID: 290 372 615#

Find a local number<https://dialin.teams.microsoft.com/556a4b78-4afd-4fe6-b721-
1d903e8cdaa6?id=290372615> | Reset
PIN<https://mysettings.lync.com/pstnconferencing>

By participating in EPA hosted virtual meetings and events, you are consenting to
abide by the agency's terms of use. In addition, you acknowledge that content you
post may be collected and used in support of FOIA and eDiscovery activities.
Learn More<https://aka.ms/JoinTeamsMeeting> | Meeting
options<https://teams.microsoft.com/meetingOptions/?organizerId=5a749786-198a-4dc2-
a399-04dlbelfc6l7&tenantId=88b378b3-6748-4867-acf9-
T6aacbecaba7&threadId=19 meeting MDQOZjBhMTQtMjhkNCOOOGEwWLTk5ZDYtZDRiMDBmMzZhMjky@t
hread.v2&messageId=0&language=en-US>






From: Phillips, Tuana
Subject: ESA TA on RFS - NMFS, EPA, FWS

To: Burch, Julia; cathy.tortorici@noaa.gov; Karen Myers; Keith Paul; Machiele, Paul;
Korotney, David; Miller, Meredith; Hambright, Rosemary; Nelson, Karen; Butler, Aron;
Delity, Akshay; Laye, Doug; David Baldwin - NOAA Federal; Miller, Jesse N.

Cc: Valderrama, Cristina; Clark, Christopher; LeDuc, Stephen; Lamson, Amy; Burkholder,
Dallas; Nancy Brown-Kobil - NOAA Federal; Michaels, Lauren

Sent: January 25, 2022 10:41 AM (UTC-05:00)

Attached: ESA TA Meeting_01.25.22_Presentation.pptx
*Update*
Attached is a presentation we will be going over during our call today.

Please accept this invitation as I am taking over from Julia as the primary POC for
these meetings. Julia will cancel the calendar invitations that she has sent.

As discussed, trying to establish a regular schedule for these meetings but we can
tweak this timing if needed.

Materials will be distributed prior to the meetings.

Microsoft Teams meeting

Join on your computer or mobile app

Click here to join the meeting<https://teams.microsoft.com/1l/meetup-
join/19%3ameeting MDQO0Z3IBhMTQtMjhkNCOOOGEWLTk5ZDYtZDRiMDBmMzZhMjky%40thread.v2/0?
context=%7b%22T1d%22%3a%2288b378b3-6748-4867-acf9-76aacbecaba7%$22%2c%$2201d%22%3a
%$225a749786-198a-4dc2-a399-04d1be0fc617%22%7d>

Or call in (audio only)

+1 484-352-3221,,290372615#<tel:+14843523221,,290372615#> United States,
Philadelphia

Phone Conference ID: 290 372 615#

Find a local number<https://dialin.teams.microsoft.com/556a4b78-4afd-4fe6-b721-
1d903e8cdaa6?id=290372615> | Reset
PIN<https://mysettings.lync.com/pstnconferencing>

By participating in EPA hosted virtual meetings and events, you are consenting to
abide by the agency's terms of use. In addition, you acknowledge that content you
post may be collected and used in support of FOIA and eDiscovery activities.
Learn More<https://aka.ms/JoinTeamsMeeting> | Meeting
options<https://teams.microsoft.com/meetingOptions/?organizerId=5a749786-198a-4dc2-
a399-04dlbel0fc6l7&tenantId=88b378b3-6748-4867-acf9-
T6aacbecaba7&threadId=19 meeting MDQOZJjBhMTQtMjhkNCOOOGEWLTk5ZDYtZDRiMDBmMzZhM]jky@t
hread.v2&messageId=0&language=en-US>
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|[dentifying the Action Area: Crops of Interest

* The majority of biofuels produced and consumed in
the U.S. are from crop-based feedstocks

* Feedstock from landfills, agricultural digesters, waste
treatment plants, and other sources are used to
produce cellulosic biofuel, which constitutes a very
small portion of all biofuels

e Corn starch has been used to produce nearly all
conventional biofuel (ethanol)

* Soybean and canola oils have been used to produce
the majority of non-cellulosic advanced biofuel
(renewable diesel, biodiesel)

m Cellulosic

® Non-cellulosic
advanced

= Conventional

Fuel types that were consumed in the
U.S. between 2016 and 2020





A Minority of Corn and Soybeans Grown in
the U.S. are Used for Biofuel
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Unfortunately, it is not possible to pinpoint where crop-based feedstocks are being grown to
produce biofuels instead of other uses. Therefore, we took an inclusive approach to identify the
action area.





|[dentifying the Action Area

1. Downloaded USDA Cropland Data (CDL) Layer data
for the year 2020. Extracted corn, soybean, and

canola.






|[dentifying the Action Area

Downloaded USDA Cropland Data Layer (CDL) data
for the year 2020. Extracted corn, soybean, and
canola.

Applied a 15-acre minimum mapping unit to screen
out errors in satellite data (as has been done by
other researchers e.g., Lark et al. 2017) and to
screen out hobby farms that are not commercial-
scale farming operations.

Corn

Canola

Soybean






|[dentifying the Action Area

Downloaded USDA Cropland Data Layer (CDL) data
for the year 2020. Extracted corn, soybean, and
canola.

Applied a 15-acre minimum mapping unit to screen
out errors in satellite data (as has been done by
other researchers e.g., Lark et al. 2017) and to
screen out hobby farms that are not commercial-
scale farming operations.

Merged all three layers and applied a 5-mile buffer






Why a 5-mile buffer?

 Lark et al. (in review) applied 1-mile and 5-mile buffers to their analyses

* To the extent that future RFS standards (2020-2022, 2023+Lmight impact corn, soy, or
canola plantings, the commercial viability of increasing such plantings is almost certainly
in and around the areas already being commercially harvested for these crops. Not only
is the soil, water and other climate conditions likely to be applicable, but the available
infrastructure for planting, fertilizing, harvesting, storing, and transporting the crops is
likely to be available in such areas.

* Lark et al. (2020) found that, for the years 2008-2016, corn was the predominant crop
planted on newly cultivated land; it was most common in all years except 2014-15, when
soybeans were more prevalent. Together with wheat, these three crops were the first
plantings on over 78% of all new croplands nationwide.

* Assuming the same trend beyond 2016, our action area contains soy and corn. With the 5-mile
buffer it also contains over 80% of the wheat land cover (from 2020 USDA CDL).





Why a 5-mile buffer?

Cropland abandonment (%) Cropland expansion (%)

I D
80 60 40 20 05 05 20 40 60 80

The Action Area From Lark et al. 2020: Rates of net conversion
calculated as gross cropland expansion minus
gross cropland abandonment from 2008-16






Results: Overlap Between USFWS Data and
the Action Area

1. Speciesrange

e 1,157 range IDs (note: some are the same species, so probably more like ~1,000
species) out of 2,304 range IDs

2. Critical habitat line data
60 out of 63 IDs

3. Critical habitat polygon data
e 139 out of 724 IDs

4. In the process of calculating area of overlap with action area in sq miles

5. Doing #1-4 above for corn +5 miles, canola + 5 miles, and soy +5
miles separately





Results: Overlap Between USFWS Data and

the Action Area
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Next Steps
1. Repeat for NMFS data

2. Telescoping approach: use supplemental data and information to
better understand which species are or are not likely to be affected

e Corn and soy production attributable to the RFS program (i.e., what would
happen in the absence of the RFS program?)

* Location of renewable diesel/biodiesel facilities

T ek
2 8

Non-crop to crop (%) o 400 800
[ 1T T T S
0 4 8 1.2 20 27 39 55 78 121 35

Km
0 400 800

Wright et al. (2017) showed that land States with <1 % of U.S. renewable diesel
conversion is concentrated near ethanol facilities. and biodiesel facilities
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Next Steps

1. Repeat for NMFS data

2. Telescoping approach: use supplemental data and information to
better understand which species are or are not likely to be affected

e Corn and soy production attributable to the RFS program (i.e., what would
happen in the absence of the RFS program?)

* Location of renewable diesel/biodiesel facilities

» Soybean crusher facility capacity

* Use data from contractor’s work to project effects through 2025
e Additional USDA data and modeling data

* Additional stressors - watershed effects: inputs for corn and soybean
production relative to other crops; fertilizer and downstream effects (e.g., in
Mississippi/Gulf region)

* Best available information on the life history of the species and information
on vulnerabilities, stressors, etc.





Thank you

We appreciate your feedback and thoughts at this time.

 What do you think of the steps we used to identify the action area?

* What do you think about the next steps that are outlined as part of
our telescoping approach?

e QOther feedback?





From: Phillips, Tuana
Subject: ESA TA on RFS - NMFS, EPA, FWS

To: Burch, Julia; cathy.tortorici@noaa.gov; Karen Myers; Keith Paul; Machiele, Paul;
Korotney, David; Miller, Meredith; Kaban, Rosemary; Nelson, Karen; Butler, Aron;
Delity, Akshay; Laye, Doug; David Baldwin - NOAA Federal; Miller, Jesse N.

Cc: Valderrama, Cristina; Clark, Christopher; LeDuc, Stephen; Lamson, Amy; Burkholder,
Dallas; Nancy Brown-Kobil - NOAA Federal; Michaels, Lauren; Schillo, Bruce

Sent: February 22, 2022 11:04 AM (UTC-05:00)

Hello all,

Here is an agenda for our call at 1 PM today:

Agenda:

* Brief update on our work to complete a first draft of the Biological
Evaluation

* Update on the RVO Rule and overview of comments received

* Plan for addressing ESA in the RVO Rule

* Discussion on recent publication by Lark et al.

Please accept this invitation as I am taking over from Julia as the primary POC for
these meetings. Julia will cancel the calendar invitations that she has sent.

As discussed, trying to establish a regular schedule for these meetings but we can
tweak this timing if needed.

Materials will be distributed prior to the meetings.

Microsoft Teams meeting

Join on your computer or mobile app

Click here to join the meeting<https://teams.microsoft.com/1l/meetup-
join/19%3ameeting MDQOZJjBhMTQtMjhkNCOOOGEWLTk5ZDYtZDRiMDBmMzZhMjky%40thread.v2/0?
context=%7b%22T1d%22%3a%2288b378b3-6748-4867-acf9-76aacbecaba7%$22%2c%$220i1d%22%3a
$225a749786-198a-4dc2-a399-04d1be0£fc617%22%7d>

Or call in (audio only)

+1 484-352-3221,,290372615#<tel:+14843523221,,290372615#> United States,
Philadelphia

Phone Conference ID: 290 372 615#

Find a local number<https://dialin.teams.microsoft.com/556a4b78-4afd-4fe6-b721-
1d903e8cdaa6?id=290372615> | Reset
PIN<https://mysettings.lync.com/pstnconferencing>

By participating in EPA hosted virtual meetings and events, you are consenting to
abide by the agency's terms of use. In addition, you acknowledge that content you
post may be collected and used in support of FOIA and eDiscovery activities.
Learn More<https://aka.ms/JoinTeamsMeeting> | Meeting
options<https://teams.microsoft.com/meetingOptions/?organizerId=5a749786-198a-4dc2-
a399-04dlbel0fc6l7&tenantId=88b378b3-6748-4867-acf9-
T6aacbecaba7&threadId=19 meeting MDQOZJjBhMTQtMjhkNCOOOGEwWLTk5ZDYtZDRiMDBmMzZhMjky@t
hread.v2&messageId=0&language=en-US>






From: Korotney, David

Subject: Table for 1pm discussion

To: Burch, Julia; cathy.tortorici@noaa.gov; Karen Myers; Keith Paul; Machiele, Paul; Miller, Meredith;
Hambright, Rosemary; Bhander, Gurbakhash S.; Nelson, Karen; Butler, Aron; Delity, Akshay; Laye, Doug;
David Baldwin - NOAA Federal; Phillips, Tuana

Cc: Valderrama, Cristina; Clark, Christopher; LeDuc, Stephen; Lamson, Amy; Burkholder, Dallas; Nancy
Brown-Kobil - NOAA Federal

Sent: July 27, 2021 7:51 AM (UTC-04:00)

Attached: Actions.docx

We'll use the attached as a reference for part of our discussion at 1:00pm today. Raj will also be sharing some graphs
on historical ethanol and corn production.





Action Timetable Description
2018 standards Finalized on December Applicable standards were informally
12,2017 determined not to have an effect on
endangered species or critical habitat, so there
was no consultation process with Services.
Litigation ensued and the court determined on
Sept 6, 2019 that EPA's assessment did not
constitute a No Effects finding.
2019 standards Finalized on December EPA made a formal No Effects finding, so
11, 2018 there was no consultation process with
Services. Litigation ensued and the court
determined on July 16, 2021 that EPA's No
Effect finding was insufficient.
2020 - 2022 Proposed rule under This rule proposes to revise the 2020
standards review by the Office of standards so that they are equal to actual

Management and Budget
(as of XXX)

supply in 2020 (2020 standards were
originally finalized on February 6, 2020).
The rule proposes to set 2021 standards at
projected actual supply, and proposes an
increase in advanced biofuel for 2022.

Set rule: 2023 -
2025 standards

Proposed rule under
development (as of XXX)

XXX Provide description of Set proposal






From: David Baldwin - NOAA Federal

Subject: Re: Threatened and endangered species, critical habitat spatial data
To: Phillips, Tuana

Cc: Cathy Tortorici - NOAA Federal; Ryan DeWitt - NOAA Federal
Sent: October 4, 2021 9:14 PM (UTC-04:00)

Tuana,

NMES does not have a ready single source of current GIS info for species. Rather than have EPA track the info
down, we'll gather updated GIS files and do a QA/QC before sending them to EPA. In addition, we'll highlight
listed species based on their proximity to cultivated lands in the lower 48 states.

We anticipate this being done in the next few weeks. I'm going on leave for the next two weeks. If you have
questions in the meantime, you can contact Ryan Dewitt (cc'd). We could look at sending GIS files piecemeal if you
would benefit by having some sooner.

Sincerely,
David

On Thu, Sep 30, 2021 at 7:46 AM Phillips, Tuana <phillips.tuana@epa.gov> wrote:

Good morning Cathy, Karen, Keith, Doug, and David,

We are looking for GIS data showing nationwide listed species and critical habitat. Are the below websites where
we should go for the most up-to-date information, or are there other websites/resources we should use? I realize
that [PaC allows you to upload GIS shapefiles but it looks like our data layers are too large and cannot be
uploaded.

https://ecos.fws.gov/ecp/report/table/critical-habitat. html
https://www.fisheries.noaa.gov/national/endangered-species-conservation/critical-habitat

Thank you,

Tuana Phillips

Office of Transportation and Air Quality (OTAQ)
U.S. Environmental Protection Agency

Phone: (202)-565-0074

Pronouns: she/her/hers

David H. Baldwin, Ph.D.
Biologist (Endangered Species)



mailto:phillips.tuana@epa.gov

https://ecos.fws.gov/ecp/report/table/critical-habitat.html

https://www.fisheries.noaa.gov/national/endangered-species-conservation/critical-habitat



NOAA Fisheries
Office of Protected Resources

email: David.Baldwin@noaa.gov
cell: (206) 931-5956



mailto:David.Baldwin@noaa.gov



From: Phillips, Tuana

Subject: Threatened and endangered species, critical habitat spatial data

To: cathy.tortorici@noaa.gov; Karen Myers; Keith Paul; Machiele, Paul; Laye, Doug; David Baldwin - NOAA
Federal

Cc: Burch, Julia; Korotney, David; Miller, Meredith; Hambright, Rosemary; Nelson, Karen; Butler, Aron; Delity,

Akshay; Valderrama, Cristina; Clark, Christopher; LeDuc, Stephen; Lamson, Amy; Burkholder, Dallas;
Nancy Brown-Kobil - NOAA Federal; Michaels, Lauren
Sent: September 30, 2021 10:46 AM (UTC-04:00)

Good morning Cathy, Karen, Keith, Doug, and David,

We are looking for GIS data showing nationwide listed species and critical habitat. Are the below websites where we
should go for the most up-to-date information, or are there other websites/resources we should use? | realize that IPaC
allows you to upload GIS shapefiles but it looks like our data layers are too large and cannot be uploaded.

https://ecos.fws.gov/ecp/report/table/critical-habitat.html

https://www.fisheries.noaa.gov/national/endangered-species-conservation/critical-habitat

Thank you,

Tuana Phillips

Office of Transportation and Air Quality (OTAQ)
U.S. Environmental Protection Agency

Phone: (202)-565-0074

Pronouns: she/her/hers



https://ecos.fws.gov/ecp/report/table/critical-habitat.html

https://www.fisheries.noaa.gov/national/endangered-species-conservation/critical-habitat



From: Phillips, Tuana

Subject: RE: Threatened and endangered species, critical habitat spatial data
To: David Baldwin - NOAA Federal

Cc: cathy.tortorici@noaa.gov; Ryan DeWitt

Sent: October 5, 2021 8:47 AM (UTC-04:00)

Hi David,

That would be fantastic and very helpful! | don’t know if you’ll be on the call later today, or if you’re already gone for
your two weeks of leave, but | will be going over what | am thinking and what | have looked at so far using the US FWS
data and using South Dakota as an example.

In terms of timing, | think it is fine if this is done in the next few weeks. It is going to take me some time to continue
thinking about and analyzing the Cropland Data Layer and US FWS GIS files anyway.

Best,
Tuana

From: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>

Sent: Monday, October 4, 2021 9:14 PM

To: Phillips, Tuana <phillips.tuana@epa.gov>

Cc: cathy.tortorici@noaa.gov; Ryan DeWitt <ryan.dewitt@noaa.gov>
Subject: Re: Threatened and endangered species, critical habitat spatial data

Tuana,

NMFS does not have a ready single source of current GIS info for species. Rather than have EPA track the info down,
we'll gather updated GIS files and do a QA/QC before sending them to EPA. In addition, we'll highlight listed species
based on their proximity to cultivated lands in the lower 48 states.

We anticipate this being done in the next few weeks. I'm going on leave for the next two weeks. If you have questions in
the meantime, you can contact Ryan Dewitt (cc'd). We could look at sending GIS files piecemeal if you would benefit by

having some sooner.

Sincerely,
David

On Thu, Sep 30, 2021 at 7:46 AM Phillips, Tuana <phillips.tuana@epa.gov> wrote:
Good morning Cathy, Karen, Keith, Doug, and David,
We are looking for GIS data showing nationwide listed species and critical habitat. Are the below websites where we

should go for the most up-to-date information, or are there other websites/resources we should use? | realize that
IPaC allows you to upload GIS shapefiles but it looks like our data layers are too large and cannot be uploaded.

https://ecos.fws.gov/ecp/report/table/critical-habitat.html

https://www.fisheries.noaa.gov/national/endangered-species-conservation/critical-habitat

Thank you,

Tuana Phillips

Office of Transportation and Air Quality (OTAQ)
U.S. Environmental Protection Agency

Phone: (202)-565-0074

Pronouns: she/her/hers



mailto:phillips.tuana@epa.gov

https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fecos.fws.gov%2Fecp%2Freport%2Ftable%2Fcritical-habitat.html&data=04%7C01%7Cphillips.tuana%40epa.gov%7C66a3372e55f54253bea708d9879d8545%7C88b378b367484867acf976aacbeca6a7%7C0%7C0%7C637689933069360251%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C2000&sdata=3Pu475oH%2FDpgACEIlUGJPbDhXFCIcFG%2FeLN88r7q7b8%3D&reserved=0

https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.fisheries.noaa.gov%2Fnational%2Fendangered-species-conservation%2Fcritical-habitat&data=04%7C01%7Cphillips.tuana%40epa.gov%7C66a3372e55f54253bea708d9879d8545%7C88b378b367484867acf976aacbeca6a7%7C0%7C0%7C637689933069360251%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C2000&sdata=OtIx9DJs4OnldpDTzB92r8AEdXg9RmsXcwGhwx2B04E%3D&reserved=0



David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources

email: David.Baldwin@noaa.gov
cell: (206) 931-5956



mailto:David.Baldwin@noaa.gov



From: Paul, Keith

Subject: Re: [EXTERNAL] Threatened and endangered species, critical habitat spatial data

To: Phillips, Tuana; cathy.tortorici@noaa.gov;, Myers, Karen; Machiele, Paul; Laye, Doug; David Baldwin -
NOAA Federal

Cc: Burch, Julia; Korotney, David; Miller, Meredith; Hambright, Rosemary; Nelson, Karen; Butler, Aron; Delity,

Akshay; Valderrama, Cristina; Clark, Christopher; LeDuc, Stephen; Lamson, Amy; Burkholder, Dallas;
Nancy Brown-Kobil; Michaels, Lauren
Sent: September 30, 2021 11:55 AM (UTC-04:00)

Hi Tuana,

For FWS listed species, you can use this
link: https://ecos.fws.gov/docs/species/shapefiles/usfws_complete species_current_range.zip

This will provide shapefiles for all species in ECOS (listed, proposed, candidate and others) but you should be
able to export the species you need based on status.

The critical habitat link that you have is the correct link.
Keith

Keith A Paul

U.S. Fish and Wildlife Service Headquarters
Ecological Services, MS: ES

5275 Leesburg Pike

Falls Church, VA 22041-3803

Phone: (703) 358-2675

From: Phillips, Tuana <phillips.tuana@epa.gov>

Sent: Thursday, September 30, 2021 10:46 AM

To: cathy.tortorici@noaa.gov <cathy.tortorici@noaa.gov>; Myers, Karen <karen_myers@fws.gov>; Paul, Keith
<keith_paul@fws.gov>; Machiele, Paul <machiele.paul@epa.gov>; Laye, Doug <Doug_Laye@fws.gov>; David Baldwin -
NOAA Federal <david.baldwin@noaa.gov>

Cc: Burch, Julia <Burch.Julia@epa.gov>; Korotney, David <korotney.david@epa.gov>; Miller, Meredith
<Miller.Meredith@epa.gov>; Hambright, Rosemary <Hambright.Rosemary.E@epa.gov>; Nelson, Karen
<nelson.karen@epa.gov>; Butler, Aron <butler.aron@epa.gov>; Delity, Akshay <Delity.Akshay@epa.gov>; Valderrama,
Cristina <Valderrama.Cristina@epa.gov>; Clark, Christopher <clark.christopher@epa.gov>; LeDuc, Stephen
<LeDuc.Stephen@epa.gov>; Lamson, Amy <Lamson.Amy@epa.gov>; Burkholder, Dallas <burkholder.dallas@epa.gov>;
Nancy Brown-Kobil <nancy.brown-kobil@noaa.gov>; Michaels, Lauren <Michaels.Lauren@epa.gov>

Subject: [EXTERNAL] Threatened and endangered species, critical habitat spatial data

This email has been received from outside of DOI - Use caution before clicking on links, opening
attachments, or responding.

Good morning Cathy, Karen, Keith, Doug, and David,
We are looking for GIS data showing nationwide listed species and critical habitat. Are the below websites where we
should go for the most up-to-date information, or are there other websites/resources we should use? | realize that IPaC

allows you to upload GIS shapefiles but it looks like our data layers are too large and cannot be uploaded.

https://ecos.fws.gov/ecp/report/table/critical-habitat.html



https://ecos.fws.gov/docs/species/shapefiles/usfws_complete_species_current_range.zip

https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fecos.fws.gov%2Fecp%2Freport%2Ftable%2Fcritical-habitat.html&data=04%7C01%7Ckeith_paul%40fws.gov%7C3eac5191c4a64806c5ff08d984211c40%7C0693b5ba4b184d7b9341f32f400a5494%7C0%7C0%7C637686100010225229%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=%2Fu1dPSWA8E2mxn%2FJMAHpuAB%2FMvr9t0mPvhX7TBuF%2Fzk%3D&reserved=0



Thank you,

Tuana Phillips

Office of Transportation and Air Quality (OTAQ)
U.S. Environmental Protection Agency

Phone: (202)-565-0074

Pronouns: she/her/hers



https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.fisheries.noaa.gov%2Fnational%2Fendangered-species-conservation%2Fcritical-habitat&data=04%7C01%7Ckeith_paul%40fws.gov%7C3eac5191c4a64806c5ff08d984211c40%7C0693b5ba4b184d7b9341f32f400a5494%7C0%7C0%7C637686100010225229%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=pKti767X%2B4UMKe%2F5Ro9JxiUZBNNGufsC%2FnIyNv0h7pY%3D&reserved=0



From: Korotney, David

Subject: Slides from today

To: Phillips, Tuana; Burch, Julia; cathy.tortorici@noaa.gov; Karen Myers; Keith Paul; Machiele, Paul; Miller,
Meredith; Hambright, Rosemary; Nelson, Karen; Butler, Aron; Delity, Akshay; Laye, Doug; David Baldwin -
NOAA Federal

Cc: Valderrama, Cristina; Clark, Christopher; LeDuc, Stephen; Lamson, Amy; Burkholder, Dallas; Michaels,
Lauren; Ryan DeWitt; Nancy Brown-Kobil - NOAA Federal

Sent: October 5, 2021 1:25 PM (UTC-04:00)

Attached: Why just corn and soy.pptx

Attached are the slides that | went through today.





Why Focus on Corn and
Soybeans?





Total renewable fuel

/\ Iltems in red are the
K | \ nested standards in
Advanced biofuel

A the statute

Non—cﬂul\osic advanced biofuel ltems in black are
e N disaggregated
categories that are
often useful

(| |
Cellulosic Other advanced Conventional renewable fuel
biofuel

BBD





Total renewable fuel

/\ Iltems in red are the
K | \ nested standards in
Advanced biofuel

A the statute

Non-cellulosic advanced biofuel ltems in black are

AN .
e ™~ disaggregated
categories that are
often useful

A
T T Circled items are the
Cellulosic Other advanced Conventional renewable fuel ones that we Often
biofuel
focus on

BBD





Average proportions for 2016 - 2020

Non-cellulosic
advanced:
44% from soy oil

Cellulosic:
99% from biogas

Conventional:
99% from corn starch
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In estimating potential impacts on species and
habitat, the primary biofuels of interest are those
that are produced from domestically-grown crops

* Fuels produced from non-crop feedstocks (e.g. waste restaurant
grease or agricultural waste) are much less likely to impact species or
habitat

* Imported feedstocks or biofuels have their primary impacts outside of
the U.S.

* This presentation does not address other domestic issues such as
e Construction of new biofuel production facilities
 Biofuel production, distribution, and combustion in vehicles/engines





Average proportions for 2016 - 2020

Cellulosic

Non-cellulosic

Conventional

advanced
Domestic, crop-based 1% 42% 98%
Domestic, non-crop-based 89% 34% 0%
Imports crop-based 0% 12% 2%
Imports, non-crop-based 10% 11% 0%
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Future growth

e Our future projections of the incremental volumes of biofuels and the types of
feedstocks used to make them is informed by historical data, but is not identical
to the historical trends

e For 2022 (in the annual rule which is still at OMB) and for 2023 - 2025 (years we
expect will be covered in the Set rule), we are projecting:

* 100% of incremental cellulosic volume will be from biogas

* 100% of incremental non-cellulosic advanced volume will be from soy oil

* Volumes that were historically produced from canola oil would be treated as being produced from
soy oil (i.e. soy oil as a surrogate for canola oil)

* This approach allows us to take advantage of the greater volume of data and research on soybean
growth and its impacts

e 100% of incremental conventional volume will be from corn starch

* There will certainly be incremental volumes from other feedstocks, but we expect
them to be much smaller





From: Ryan DeWitt - NOAA Federal

Subject: Re: Threatened and endangered species, critical habitat spatial data
To: Phillips, Tuana

Cc: David Baldwin - NOAA Federal; cathy.tortorici@noaa.gov

Sent: October 14, 2021 1:49 PM (UTC-04:00)

Hi Tuana,

Thanks for the update. Yes, we are happy to assist by providing GIS data for NMFS species. I believe that the
timeline you mentioned (2-3 weeks) will be enough to compile that information.

Thank you,
Ryan

On Thu, Oct 14, 2021 at 10:34 AM Phillips, Tuana <phillips.tuana@epa.gov> wrote:

Hi David and all,

I am writing to confirm that you all will be able to help with the NMFS GIS analysis. Your help would be very
much appreciated! I am still working through the action area analysis and FWS GIS files. It will probably take me
another two weeks or so to complete. So if you could produce the GIS files and analysis you suggested in your
original email by sometime in the next 2-3 weeks, that would be fine.

Thank you very much,

Tuana Phillips

From: Phillips, Tuana

Sent: Tuesday, October 5, 2021 8:47 AM

To: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>

Cec: cathy.tortorici@noaa.gov; Ryan DeWitt <ryan.dewitt(@noaa.gov>
Subject: RE: Threatened and endangered species, critical habitat spatial data

Hi David,

That would be fantastic and very helpful! I don’t know if you’ll be on the call later today, or if you’re already gone
for your two weeks of leave, but I will be going over what I am thinking and what I have looked at so far using the
US FWS data and using South Dakota as an example.

In terms of timing, I think it is fine if this is done in the next few weeks. It is going to take me some time to continue
thinking about and analyzing the Cropland Data Layer and US FWS GIS files anyway.



mailto:phillips.tuana@epa.gov

mailto:david.baldwin@noaa.gov

mailto:cathy.tortorici@noaa.gov

mailto:ryan.dewitt@noaa.gov



Best,

Tuana

From: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>

Sent: Monday, October 4, 2021 9:14 PM

To: Phillips, Tuana <phillips.tuana@epa.gov>

Cc: cathy.tortorici@noaa.gov; Ryan DeWitt <ryan.dewitt@noaa.gov>
Subject: Re: Threatened and endangered species, critical habitat spatial data

Tuana,

NMEFS does not have a ready single source of current GIS info for species. Rather than have EPA track the info
down, we'll gather updated GIS files and do a QA/QC before sending them to EPA. In addition, we'll highlight
listed species based on their proximity to cultivated lands in the lower 48 states.

We anticipate this being done in the next few weeks. I'm going on leave for the next two weeks. If you have
questions in the meantime, you can contact Ryan Dewitt (cc'd). We could look at sending GIS files piecemeal if
you would benefit by having some sooner.

Sincerely,

David

On Thu, Sep 30, 2021 at 7:46 AM Phillips, Tuana <phillips.tuana@epa.gov> wrote:

Good morning Cathy, Karen, Keith, Doug, and David,

We are looking for GIS data showing nationwide listed species and critical habitat. Are the below websites
where we should go for the most up-to-date information, or are there other websites/resources we should use? I
realize that [PaC allows you to upload GIS shapefiles but it looks like our data layers are too large and cannot
be uploaded.

https://ecos.fws.gov/ecp/report/table/critical-habitat.html
https://www.fisheries.noaa.gov/national/endangered-species-conservation/critical-habitat



mailto:david.baldwin@noaa.gov
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https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fecos.fws.gov%2Fecp%2Freport%2Ftable%2Fcritical-habitat.html&data=04%7C01%7Cphillips.tuana%40epa.gov%7C66a3372e55f54253bea708d9879d8545%7C88b378b367484867acf976aacbeca6a7%7C0%7C0%7C637689933069360251%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C2000&sdata=3Pu475oH%2FDpgACEIlUGJPbDhXFCIcFG%2FeLN88r7q7b8%3D&reserved=0

https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.fisheries.noaa.gov%2Fnational%2Fendangered-species-conservation%2Fcritical-habitat&data=04%7C01%7Cphillips.tuana%40epa.gov%7C66a3372e55f54253bea708d9879d8545%7C88b378b367484867acf976aacbeca6a7%7C0%7C0%7C637689933069360251%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C2000&sdata=OtIx9DJs4OnldpDTzB92r8AEdXg9RmsXcwGhwx2B04E%3D&reserved=0



Thank you,

Tuana Phillips

Office of Transportation and Air Quality (OTAQ)
U.S. Environmental Protection Agency

Phone: (202)-565-0074

Pronouns: she/her/hers

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources

email: David.Baldwin@noaa.gov
cell: (206) 931-5956

Ryan DeWitt

National Marine Fisheries Service
Office of Protected Resources
Telephone: (202) 940-6701

ryan.dewitt(@noaa.gov
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From: Phillips, Tuana

Subject: RE: Threatened and endangered species, critical habitat spatial data
To: David Baldwin - NOAA Federal

Cc: cathy.tortorici@noaa.gov; Ryan DeWitt

Sent: October 14, 2021 1:35 PM (UTC-04:00)

Hi David and all,

| am writing to confirm that you all will be able to help with the NMFS GIS analysis. Your help would be very much
appreciated! | am still working through the action area analysis and FWS GIS files. It will probably take me another two
weeks or so to complete. So if you could produce the GIS files and analysis you suggested in your original email by
sometime in the next 2-3 weeks, that would be fine.

Thank you very much,
Tuana Phillips

From: Phillips, Tuana

Sent: Tuesday, October 5, 2021 8:47 AM

To: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>

Cc: cathy.tortorici@noaa.gov; Ryan DeWitt <ryan.dewitt@noaa.gov>
Subject: RE: Threatened and endangered species, critical habitat spatial data

Hi David,

That would be fantastic and very helpful! | don’t know if you’ll be on the call later today, or if you’re already gone for
your two weeks of leave, but | will be going over what | am thinking and what | have looked at so far using the US FWS
data and using South Dakota as an example.

In terms of timing, | think it is fine if this is done in the next few weeks. It is going to take me some time to continue
thinking about and analyzing the Cropland Data Layer and US FWS GIS files anyway.

Best,
Tuana

From: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>
Sent: Monday, October 4, 2021 9:14 PM
To: Phillips, Tuana <phillips.tuana@epa.gov>

Cc: cathy.tortorici@noaa.gov; Ryan DeWitt <ryan.dewitt@noaa.gov>
Subject: Re: Threatened and endangered species, critical habitat spatial data

Tuana,

NMFS does not have a ready single source of current GIS info for species. Rather than have EPA track the info down,
we'll gather updated GIS files and do a QA/QC before sending them to EPA. In addition, we'll highlight listed species
based on their proximity to cultivated lands in the lower 48 states.

We anticipate this being done in the next few weeks. I'm going on leave for the next two weeks. If you have questions in
the meantime, you can contact Ryan Dewitt (cc'd). We could look at sending GIS files piecemeal if you would benefit by

having some sooner.

Sincerely,
David

On Thu, Sep 30, 2021 at 7:46 AM Phillips, Tuana <phillips.tuana@epa.gov> wrote:



mailto:david.baldwin@noaa.gov
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Good morning Cathy, Karen, Keith, Doug, and David,

We are looking for GIS data showing nationwide listed species and critical habitat. Are the below websites where we
should go for the most up-to-date information, or are there other websites/resources we should use? | realize that
IPaC allows you to upload GIS shapefiles but it looks like our data layers are too large and cannot be uploaded.

https://ecos.fws.gov/ecp/report/table/critical-habitat.html

https://www.fisheries.noaa.gov/national/endangered-species-conservation/critical-habitat

Thank you,

Tuana Phillips

Office of Transportation and Air Quality (OTAQ)
U.S. Environmental Protection Agency

Phone: (202)-565-0074

Pronouns: she/her/hers

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources
email: David.Baldwin@noaa.gov
cell: (206) 931-5956




https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fecos.fws.gov%2Fecp%2Freport%2Ftable%2Fcritical-habitat.html&data=04%7C01%7Cphillips.tuana%40epa.gov%7C66a3372e55f54253bea708d9879d8545%7C88b378b367484867acf976aacbeca6a7%7C0%7C0%7C637689933069360251%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C2000&sdata=3Pu475oH%2FDpgACEIlUGJPbDhXFCIcFG%2FeLN88r7q7b8%3D&reserved=0

https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.fisheries.noaa.gov%2Fnational%2Fendangered-species-conservation%2Fcritical-habitat&data=04%7C01%7Cphillips.tuana%40epa.gov%7C66a3372e55f54253bea708d9879d8545%7C88b378b367484867acf976aacbeca6a7%7C0%7C0%7C637689933069360251%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C2000&sdata=OtIx9DJs4OnldpDTzB92r8AEdXg9RmsXcwGhwx2B04E%3D&reserved=0
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From: Phillips, Tuana

Subject: RE: Threatened and endangered species, critical habitat spatial data
To: Ryan DeWitt

Cc: David Baldwin - NOAA Federal; cathy.tortorici@noaa.gov

Sent: October 14, 2021 1:54 PM (UTC-04:00)

Wonderful, thank you!

From: Ryan DeWitt - NOAA Federal <ryan.dewitt@noaa.gov>

Sent: Thursday, October 14, 2021 1:49 PM

To: Phillips, Tuana <phillips.tuana@epa.gov>

Cc: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>; cathy.tortorici@noaa.gov
Subject: Re: Threatened and endangered species, critical habitat spatial data

Hi Tuana,

Thanks for the update. Yes, we are happy to assist by providing GIS data for NMFS species. | believe that the timeline
you mentioned (2-3 weeks) will be enough to compile that information.

Thank you,
Ryan

On Thu, Oct 14, 2021 at 10:34 AM Phillips, Tuana <phillips.tuana@epa.gov> wrote:

Hi David and all,

| am writing to confirm that you all will be able to help with the NMFS GIS analysis. Your help would be very much
appreciated! I am still working through the action area analysis and FWS GIS files. It will probably take me another
two weeks or so to complete. So if you could produce the GIS files and analysis you suggested in your original email
by sometime in the next 2-3 weeks, that would be fine.

Thank you very much,
Tuana Phillips

From: Phillips, Tuana
Sent: Tuesday, October 5, 2021 8:47 AM
To: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>

Cc: cathy.tortorici@noaa.gov; Ryan DeWitt <ryan.dewitt@noaa.gov>
Subject: RE: Threatened and endangered species, critical habitat spatial data

Hi David,
That would be fantastic and very helpful! | don’t know if you’ll be on the call later today, or if you’re already gone for
your two weeks of leave, but | will be going over what | am thinking and what | have looked at so far using the US

FWS data and using South Dakota as an example.

In terms of timing, | think it is fine if this is done in the next few weeks. It is going to take me some time to continue
thinking about and analyzing the Cropland Data Layer and US FWS GIS files anyway.

Best,
Tuana

From: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>
Sent: Monday, October 4, 2021 9:14 PM
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To: Phillips, Tuana <phillips.tuana@epa.gov>
Cc: cathy.tortorici@noaa.gov; Ryan DeWitt <ryan.dewitt@noaa.gov>
Subject: Re: Threatened and endangered species, critical habitat spatial data

Tuana,

NMFS does not have a ready single source of current GIS info for species. Rather than have EPA track the info down,
we'll gather updated GIS files and do a QA/QC before sending them to EPA. In addition, we'll highlight listed species
based on their proximity to cultivated lands in the lower 48 states.

We anticipate this being done in the next few weeks. I'm going on leave for the next two weeks. If you have questions
in the meantime, you can contact Ryan Dewitt (cc'd). We could look at sending GIS files piecemeal if you would
benefit by having some sooner.

Sincerely,
David

On Thu, Sep 30, 2021 at 7:46 AM Phillips, Tuana <phillips.tuana@epa.gov> wrote:
Good morning Cathy, Karen, Keith, Doug, and David,

We are looking for GIS data showing nationwide listed species and critical habitat. Are the below websites where
we should go for the most up-to-date information, or are there other websites/resources we should use? | realize
that IPaC allows you to upload GIS shapefiles but it looks like our data layers are too large and cannot be uploaded.

https://ecos.fws.gov/ecp/report/table/critical-habitat.html

https://www.fisheries.noaa.gov/national/endangered-species-conservation/critical-habitat

Thank you,

Tuana Phillips

Office of Transportation and Air Quality (OTAQ)
U.S. Environmental Protection Agency

Phone: (202)-565-0074

Pronouns: she/her/hers

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources

email: David.Baldwin@noaa.gov
cell: (206) 931-5956

Ryan DeWitt

National Marine Fisheries Service
Office of Protected Resources
Telephone: (202) 940-6701

ryan.dewitt@noaa.gov
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From: Ryan DeWitt - NOAA Federal

Subject: Re: NMFS Species Info

To: Phillips, Tuana

Cc: David Baldwin - NOAA Federal

Sent: November 16, 2021 3:24 PM (UTC-05:00)
Hi Tuana,

I have had some difficulty with sharepoint in the past. Instead, I am going to try sending you a zipped file via
Kitworks. In order to open the message you will have to create an account, but my understanding is that it's a simple
process and that the message will contain instructions for doing so.

Let me know if you have any problems getting the files. And of course, feel free to reach out to myself or David with
any follow-up questions about the spatial data itself.

Thanks!
Ryan

On Tue, Nov 16, 2021 at 9:26 AM Phillips, Tuana <phillips.tuana@epa.gov> wrote:

Hi David,

This is great, thank you very much for putting this together. I am the person on the EPA team who has been
completing the GIS analyses, so you can share the files directly with me. Would it work if you transferred them
using SharePoint?

Apologies for the delay in my response, I have been out recently and am still catching up on email. But to answer
the question in your previous email, we are still working on the action area analysis and criteria. We were hoping
to have that done by now, but I am sure you can relate to the fact that things always take much longer than you
expect them to. Some of our time has been consumed with the contractor work that we are talking about today. We
plan to discuss and share an update on the action area work with you all at a future meeting.

Best,

Tuana

From: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>
Sent: Monday, November 15, 2021 6:43 PM
To: Phillips, Tuana <phillips.tuana@epa.gov>

Cc: cathy.tortorici@noaa.gov; Ryan DeWitt <ryan.dewitt@noaa.gov>; Karen Myers <karen myers@fws.gov>
Subject: NMFS Species Info

Tuana,
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I've attached two files with info on NMFS species. The spreadsheet provides an annotated list of all NMFS
species. The Word file provides info on the spatial data available for each of the species. Included is info on GIS
files for each species. The GIS files have been gathered, but are too large to email. I can work with someone at
EPA to transfer the files and incorporate them into your assessment.

Sincerely,

David

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources

email: David.Baldwin@noaa.gov
cell: (206) 931-5956

Ryan DeWitt

National Marine Fisheries Service
Office of Protected Resources
Telephone: (202) 940-6701

ryan.dewitt@noaa.gov
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From: Phillips, Tuana

Subject: RE: NMFS Species Info

To: David Baldwin - NOAA Federal

Cc: cathy.tortorici@noaa.gov; Ryan DeWitt; Karen Myers
Sent: November 16, 2021 12:27 PM (UTC-05:00)

Hi David,

This is great, thank you very much for putting this together. | am the person on the EPA team who has been completing
the GIS analyses, so you can share the files directly with me. Would it work if you transferred them using SharePoint?

Apologies for the delay in my response, | have been out recently and am still catching up on email. But to answer the
guestion in your previous email, we are still working on the action area analysis and criteria. We were hoping to have
that done by now, but | am sure you can relate to the fact that things always take much longer than you expect them to.
Some of our time has been consumed with the contractor work that we are talking about today. We plan to discuss and
share an update on the action area work with you all at a future meeting.

Best,
Tuana

From: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>

Sent: Monday, November 15, 2021 6:43 PM

To: Phillips, Tuana <phillips.tuana@epa.gov>

Cc: cathy.tortorici@noaa.gov; Ryan DeWitt <ryan.dewitt@noaa.gov>; Karen Myers <karen_myers@fws.gov>
Subject: NMFS Species Info

Tuana,

I've attached two files with info on NMFS species. The spreadsheet provides an annotated list of all NMFS species. The
Word file provides info on the spatial data available for each of the species. Included is info on GIS files for each species.
The GIS files have been gathered, but are too large to email. | can work with someone at EPA to transfer the files and
incorporate them into your assessment.

Sincerely,
David

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources

email: David.Baldwin@noaa.gov
cell: (206) 931-5956
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From: Phillips, Tuana

Subject: RE: NMFS Species Info

To: Ryan DeWitt

Cc: David Baldwin - NOAA Federal

Sent: January 11, 2022 10:00 AM (UTC-05:00)

Hi Ryan and David,

Thanks again for compiling and sending over the NMFS species data. | was able to download with no problems. | do
have one question. | was working with the FWS data first and | noticed that, in addition to providing the individual
species/CH data layers, FWS also provides the data altogether as one merged data layer/shapefile. They do this for the
species range, critical habitat line data, and critical habitat polygon data. | pasted screenshots of all three below. The
species range data, for example, contains the attributes for the individual 2,304 range ids as individual rows in one
shapefile. That means when | am running an intersect or other analysis with the action area | can do it with this one
layer/shapefile with all of the range IDs as opposed to running it for each individual range id. As you can imagine, this
saves quite a bit of time.

My question is, looking at the NMFS data it looks like you all provided the individual species/CH/HUC data layers. Did
you all happen to combine/merge into one or more layers, similar to what FWS did? If not, | think it would be helpful
and we can certainly work to do this, you all don’t seem to have nearly as much data as FWS so hopefully it won’t take
long. But | wanted to double check with you before we take the time to do this.

Thanks! Happy to chat on the phone if the above does not make sense.

Tuana
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From: Ryan DeWitt - NOAA Federal <ryan.dewitt@noaa.gov>
Sent: Tuesday, November 16, 2021 3:24 PM

To: Phillips, Tuana <phillips.tuana@epa.gov>

Cc: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>
Subject: Re: NMFS Species Info

Hi Tuana,

| have had some difficulty with sharepoint in the past. Instead, | am going to try sending you a zipped file via Kitworks.
In order to open the message you will have to create an account, but my understanding is that it's a simple process and
that the message will contain instructions for doing so.

Let me know if you have any problems getting the files. And of course, feel free to reach out to myself or David with any
follow-up questions about the spatial data itself.

Thanks!
Ryan

On Tue, Nov 16, 2021 at 9:26 AM Phillips, Tuana <phillips.tuana@epa.gov> wrote:
Hi David,

This is great, thank you very much for putting this together. | am the person on the EPA team who has been
completing the GIS analyses, so you can share the files directly with me. Would it work if you transferred them using
SharePoint?

Apologies for the delay in my response, | have been out recently and am still catching up on email. But to answer the
question in your previous email, we are still working on the action area analysis and criteria. We were hoping to have
that done by now, but | am sure you can relate to the fact that things always take much longer than you expect them
to. Some of our time has been consumed with the contractor work that we are talking about today. We plan to
discuss and share an update on the action area work with you all at a future meeting.

Best,
Tuana
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From: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>
Sent: Monday, November 15, 2021 6:43 PM
To: Phillips, Tuana <phillips.tuana@epa.gov>

Cc: cathy.tortorici@noaa.gov; Ryan DeWitt <ryan.dewitt@noaa.gov>; Karen Myers <karen_myers@fws.gov>
Subject: NMFS Species Info

Tuana,

I've attached two files with info on NMFS species. The spreadsheet provides an annotated list of all NMFS species.
The Word file provides info on the spatial data available for each of the species. Included is info on GIS files for each
species. The GIS files have been gathered, but are too large to email. | can work with someone at EPA to transfer the
files and incorporate them into your assessment.

Sincerely,
David

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources
email: David.Baldwin@noaa.gov
cell: (206) 931-5956

Ryan DeWitt

National Marine Fisheries Service
Office of Protected Resources
Telephone: (202) 940-6701
ryan.dewitt@noaa.gov
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From: Ryan DeWitt - NOAA Federal

Subject: Re: NMFS Species Info

To: Phillips, Tuana

Cc: David Baldwin - NOAA Federal

Sent: January 11, 2022 11:22 AM (UTC-05:00)
Hi Tuana,

Glad to hear there were no problems downloading the data. Unfortunately, we do not have a merged version of all
of our ranges or habitats. [ am aware of a subset of listed salmonid species that have been aggregated like this (link
below), but in general our agency's data is managed/scattered over the different Regions.

https://www.fisheries.noaa.gov/resource/map/species-ranges-salmon-and-steelhead-all-west-coast

Ryan
On Tue, Jan 11, 2022 at 7:00 AM Phillips, Tuana < phillips.tuana@epa.gov> wrote:

Hi Ryan and David,

Thanks again for compiling and sending over the NMFS species data. [ was able to download with no problems. I
do have one question. I was working with the FWS data first and I noticed that, in addition to providing the
individual species/CH data layers, FWS also provides the data altogether as one merged data layer/shapefile.
They do this for the species range, critical habitat line data, and critical habitat polygon data. [ pasted screenshots
of all three below. The species range data, for example, contains the attributes for the individual 2,304 range ids as
individual rows in one shapefile. That means when I am running an intersect or other analysis with the action area |
can do it with this one layer/shapefile with all of the range IDs as opposed to running it for each individual range
id. As you can imagine, this saves quite a bit of time.

My question is, looking at the NMFS data it looks like you all provided the individual species/CH/HUC data
layers. Did you all happen to combine/merge into one or more layers, similar to what FWS did? If not, I think it
would be helpful and we can certainly work to do this, you all don’t seem to have nearly as much data as FWS so
hopefully it won’t take long. But I wanted to double check with you before we take the time to do this.

Thanks! Happy to chat on the phone if the above does not make sense.

Tuana
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From: Ryan DeWitt - NOAA Federal <ryan.dewitt@noaa.gov>
Sent: Tuesday, November 16, 2021 3:24 PM

To: Phillips, Tuana <phillips.tuana@epa.gov>

Cc: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>
Subject: Re: NMFS Species Info

Hi Tuana,

I have had some difficulty with sharepoint in the past. Instead, I am going to try sending you a zipped file via
Kitworks. In order to open the message you will have to create an account, but my understanding is that it's a
simple process and that the message will contain instructions for doing so.

Let me know if you have any problems getting the files. And of course, feel free to reach out to myself or David
with any follow-up questions about the spatial data itself.

Thanks!

Ryan

On Tue, Nov 16, 2021 at 9:26 AM Phillips, Tuana <phillips.tuana@epa.gov> wrote:

Hi David,

This is great, thank you very much for putting this together. I am the person on the EPA team who has been
completing the GIS analyses, so you can share the files directly with me. Would it work if you transferred them
using SharePoint?

Apologies for the delay in my response, I have been out recently and am still catching up on email. But to

answer the question in your previous email, we are still working on the action area analysis and criteria. We
were hoping to have that done by now, but I am sure you can relate to the fact that things always take much
longer than you expect them to. Some of our time has been consumed with the contractor work that we are talking
about today. We plan to discuss and share an update on the action area work with you all at a future meeting.

Best,

Tuana
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From: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>
Sent: Monday, November 15, 2021 6:43 PM
To: Phillips, Tuana <phillips.tuana@epa.gov>

Cc: cathy.tortorici@noaa.gov; Ryan DeWitt <ryan.dewitt@noaa.gov>; Karen Myers <karen myers@fws.gov>
Subject: NMFS Species Info

Tuana,

I've attached two files with info on NMFS species. The spreadsheet provides an annotated list of all NMFS
species. The Word file provides info on the spatial data available for each of the species. Included is info on
GIS files for each species. The GIS files have been gathered, but are too large to email. I can work with
someone at EPA to transfer the files and incorporate them into your assessment.

Sincerely,

David

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources

email: David.Baldwin@noaa.gov
cell: (206) 931-5956

Ryan DeWitt
National Marine Fisheries Service
Office of Protected Resources

Telephone: (202) 940-6701

ryan.dewitt@noaa.gov
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Ryan DeWitt

National Marine Fisheries Service
Office of Protected Resources
Telephone: (202) 940-6701

ryan.dewitt(@noaa.gov
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From: David Baldwin - NOAA Federal

Subject: Re: NMFS Species Info

To: Ryan DeWitt - NOAA Federal

Cc: Phillips, Tuana

Sent: January 11, 2022 12:30 PM (UTC-05:00)
Tuana,

Thanks for letting us know you are able to use the data.

Are you scripting the GIS process at all (e.g. Python)? If not, have you considered doing so? OPP/EFED folks have
quite a bit of experience doing so for similar purposes. They may have some scripts that could be adapted to your
needs so you wouldn't have to start from scratch.

David

On Tue, Jan 11, 2022 at 8:22 AM Ryan DeWitt - NOAA Federal < ryan.dewitt@noaa.gov> wrote:
Hi Tuana,

Glad to hear there were no problems downloading the data. Unfortunately, we do not have a merged version of all
of our ranges or habitats. | am aware of a subset of listed salmonid species that have been aggregated like this (link
below), but in general our agency's data is managed/scattered over the different Regions.

https://www.fisheries.noaa.gov/resource/map/species-ranges-salmon-and-steelhead-all-west-coast

Ryan
On Tue, Jan 11, 2022 at 7:00 AM Phillips, Tuana < phillips.tuana@epa.gov> wrote:

Hi Ryan and David,

Thanks again for compiling and sending over the NMFS species data. [ was able to download with no problems. I
do have one question. I was working with the FWS data first and I noticed that, in addition to providing the
individual species/CH data layers, FWS also provides the data altogether as one merged data layer/shapefile.
They do this for the species range, critical habitat line data, and critical habitat polygon data. I pasted screenshots
of all three below. The species range data, for example, contains the attributes for the individual 2,304 range ids
as individual rows in one shapefile. That means when I am running an intersect or other analysis with the action
area I can do it with this one layer/shapefile with all of the range IDs as opposed to running it for each individual
range id. As you can imagine, this saves quite a bit of time.

My question is, looking at the NMFS data it looks like you all provided the individual species/CH/HUC data
layers. Did you all happen to combine/merge into one or more layers, similar to what FWS did? If not, I think it
would be helpful and we can certainly work to do this, you all don’t seem to have nearly as much data as FWS so
hopefully it won’t take long. But I wanted to double check with you before we take the time to do this.

Thanks! Happy to chat on the phone if the above does not make sense.

Tuana
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From: Ryan DeWitt - NOAA Federal <ryan.dewitt@noaa.gov>
Sent: Tuesday, November 16, 2021 3:24 PM

To: Phillips, Tuana <phillips.tuana@epa.gov>

Cc: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>
Subject: Re: NMFS Species Info

Hi Tuana,

I have had some difficulty with sharepoint in the past. Instead, I am going to try sending you a zipped file via
Kitworks. In order to open the message you will have to create an account, but my understanding is that it's a
simple process and that the message will contain instructions for doing so.

Let me know if you have any problems getting the files. And of course, feel free to reach out to myself or David
with any follow-up questions about the spatial data itself.

Thanks!

Ryan

On Tue, Nov 16, 2021 at 9:26 AM Phillips, Tuana <phillips.tuana@epa.gov> wrote:

Hi David,

This is great, thank you very much for putting this together. I am the person on the EPA team who has been
completing the GIS analyses, so you can share the files directly with me. Would it work if you transferred them
using SharePoint?

Apologies for the delay in my response, I have been out recently and am still catching up on email. But to
answer the question in your previous email, we are still working on the action area analysis and criteria. We
were hoping to have that done by now, but I am sure you can relate to the fact that things always take much
longer than you expect them to. Some of our time has been consumed with the contractor work that we are
talking about today. We plan to discuss and share an update on the action area work with you all at a future
meeting.

Best,

Tuana
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From: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>
Sent: Monday, November 15, 2021 6:43 PM
To: Phillips, Tuana <phillips.tuana@epa.gov>

Cec: cathy.tortorici(@noaa.gov; Ryan DeWitt <ryan.dewitt@noaa.gov>; Karen Myers <karen myers@fws.gov>
Subject: NMFS Species Info

Tuana,

I've attached two files with info on NMFS species. The spreadsheet provides an annotated list of all NMFS
species. The Word file provides info on the spatial data available for each of the species. Included is info on
GIS files for each species. The GIS files have been gathered, but are too large to email. I can work with
someone at EPA to transfer the files and incorporate them into your assessment.

Sincerely,

David

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources

email: David.Baldwin@noaa.gov
cell: (206) 931-5956

Ryan DeWitt
National Marine Fisheries Service
Office of Protected Resources

Telephone: (202) 940-6701

ryan.dewitt(@noaa.gov
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Ryan DeWitt

National Marine Fisheries Service
Office of Protected Resources
Telephone: (202) 940-6701
ryan.dewitt@noaa.gov

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources

email: David.Baldwin@noaa.gov
cell: (206) 931-5956
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From: Phillips, Tuana

Subject: RE: NMFS Species Info
To: David Baldwin - NOAA Federal; Ryan DeWitt
Sent: January 11, 2022 12:47 PM (UTC-05:00)

Thank you, Ryan and David. It makes sense that your agency’s data is scattered and managed by different regions. Yes,
scripting/python | think would be the right next step. We have some folks in OTAQ who have this skillset, so | think we
will start there but good point about OPP/EFED, I’ll keep that in mind and will reach out to them if needed.

Best,
Tuana

From: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>
Sent: Tuesday, January 11, 2022 12:30 PM

To: Ryan DeWitt <ryan.dewitt@noaa.gov>

Cc: Phillips, Tuana <phillips.tuana@epa.gov>

Subject: Re: NMFS Species Info

Tuana,

Thanks for letting us know you are able to use the data.

Are you scripting the GIS process at all (e.g. Python)? If not, have you considered doing so? OPP/EFED folks have quite
a bit of experience doing so for similar purposes. They may have some scripts that could be adapted to your needs so
you wouldn't have to start from scratch.

David

OnTue, Jan 11, 2022 at 8:22 AM Ryan DeWitt - NOAA Federal <ryan.dewitt@noaa.gov> wrote:

Hi Tuana,

Glad to hear there were no problems downloading the data. Unfortunately, we do not have a merged version of all of
our ranges or habitats. | am aware of a subset of listed salmonid species that have been aggregated like this (link
below), but in general our agency's data is managed/scattered over the different Regions.

Ryan
On Tue, Jan 11, 2022 at 7:00 AM Phillips, Tuana <phillips.tuana@epa.gov> wrote:

Hi Ryan and David,

Thanks again for compiling and sending over the NMFS species data. | was able to download with no problems. |
do have one question. | was working with the FWS data first and | noticed that, in addition to providing the
individual species/CH data layers, FWS also provides the data altogether as one merged data layer/shapefile. They
do this for the species range, critical habitat line data, and critical habitat polygon data. | pasted screenshots of all
three below. The species range data, for example, contains the attributes for the individual 2,304 range ids as
individual rows in one shapefile. That means when | am running an intersect or other analysis with the action area
| can do it with this one layer/shapefile with all of the range IDs as opposed to running it for each individual range
id. As you can imagine, this saves quite a bit of time.

My question is, looking at the NMFS data it looks like you all provided the individual species/CH/HUC data layers.
Did you all happen to combine/merge into one or more layers, similar to what FWS did? If not, | think it would be
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helpful and we can certainly work to do this, you all don’t seem to have nearly as much data as FWS so hopefully it
won’t take long. But | wanted to double check with you before we take the time to do this.

Thanks! Happy to chat on the phone if the above does not make sense.

Tuana
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From: Ryan DeWitt - NOAA Federal <ryan.dewitt@noaa.gov>
Sent: Tuesday, November 16, 2021 3:24 PM

To: Phillips, Tuana <phillips.tuana@epa.gov>

Cc: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>
Subject: Re: NMFS Species Info

Hi Tuana,

| have had some difficulty with sharepoint in the past. Instead, | am going to try sending you a zipped file via
Kitworks. In order to open the message you will have to create an account, but my understanding is that it's a
simple process and that the message will contain instructions for doing so.

Let me know if you have any problems getting the files. And of course, feel free to reach out to myself or David
with any follow-up questions about the spatial data itself.

Thanks!
Ryan

On Tue, Nov 16, 2021 at 9:26 AM Phillips, Tuana <phillips.tuana@epa.gov> wrote:
Hi David,

This is great, thank you very much for putting this together. | am the person on the EPA team who has been
completing the GIS analyses, so you can share the files directly with me. Would it work if you transferred them
using SharePoint?

Apologies for the delay in my response, | have been out recently and am still catching up on email. But to answer
the question in your previous email, we are still working on the action area analysis and criteria. We were
hoping to have that done by now, but | am sure you can relate to the fact that things always take much longer
than you expect them to. Some of our time has been consumed with the contractor work that we are talking
about today. We plan to discuss and share an update on the action area work with you all at a future meeting.

Best,
Tuana

From: David Baldwin - NOAA Federal <david.baldwin@noaa.gov>
Sent: Monday, November 15, 2021 6:43 PM
To: Phillips, Tuana <phillips.tuana@epa.gov>

Cc: cathy.tortorici@noaa.gov; Ryan DeWitt <ryan.dewitt@noaa.gov>; Karen Myers <karen_myers@fws.gov>
Subject: NMFS Species Info

Tuana,

I've attached two files with info on NMFS species. The spreadsheet provides an annotated list of all NMFS
species. The Word file provides info on the spatial data available for each of the species. Included is info on GIS
files for each species. The GIS files have been gathered, but are too large to email. | can work with someone at
EPA to transfer the files and incorporate them into your assessment.

Sincerely,
David

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
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NOAA Fisheries

Office of Protected Resources
email: David.Baldwin@noaa.gov
cell: (206) 931-5956

Ryan DeWitt

National Marine Fisheries Service
Office of Protected Resources
Telephone: (202) 940-6701

ryan.dewitt@noaa.gov

Ryan DeWitt

National Marine Fisheries Service
Office of Protected Resources
Telephone: (202) 940-6701

ryan.dewitt@noaa.gov

David H. Baldwin, Ph.D.
Biologist (Endangered Species)
NOAA Fisheries

Office of Protected Resources
email: David.Baldwin@noaa.gov
cell: (206) 931-5956
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